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The Poison Pill -- Sonme Current Cbservati ons

It is alnobst 15 years since our firm devel oped the

first version of the poison pill. That version was designed
to deal with the two-tier, front-end-Ioaded, junk-bond-
financed, boot-strap, bust-up takeover. It acconplished its
purpose and withstood | egal attacks. W continued to inprove
the pill and two years later the direct precursor of the
present-day pill was litigated in the Househol d case.
Househol d established definitively the legality of the pill in

Del aware and thereafter its use spread rapidly. Today, well
over 1500 conpani es have adopted pills and it continues to be
the best way to enpower a board of directors to deal with a
hostil e tender offer, w thout depriving shareholders of their
voting rights. The basic legality of the pill is settled in
all major states and its use in effectuating the just-say-no
def ense has been confirnmed by the courts. The pill remains
the best tinme-tested neans for boards to enhance sharehol der
value. Yet the pill continues to be disdained by academ cs of
t he Chicago School and activist institutional investors. W
continue to recommend its adoption and renewal .

State-of -the-Art Pill. The nost effective pill is a
flip-over and flip-in pill wth a threshold of 10-20% and with
t he exchange feature if the flip-in is triggered.

Chewable Pills. In order to satisfy activist share-
hol ders, sonme conpanies have resorted to a pill that does not
apply to a cash offer for all of the outstandi ng shares.

Wiile a so-called chewable pill has sonme [imted utility and

may avoid a proxy resolution attack, it is not effective in
nost situations and does not substitute for the state-of-the-
art pill.

Proxy Resolutions. Shortly after the pill becane
popul ar with nmaj or conpani es, activist institutional share-
hol ders, |ike CREF, sponsored precatory resolutions attacking
the pill. Today many institutions blindly vote for such reso-

lutions and currently conmpanies with very large institutional
ownership may expect about 50% of the shares to vote for such
resolutions. In 1996 anti-pill resolutions went to a vote at
14 conpani es (passed at 8) and on average received 53.4 per-
cent of the votes cast. Generally those conpani es had per-
formance problens and the anti-pill resolution vote usually
bears a direct relationship to perfornmance.

The attack on the pill is ill-founded and little
nmore than a nettl esone diversion. Wether a conpany should
have a pill is a board of directors issue, not a sharehol der



i ssue. (However, there is a January 1997 Okl ahoma Feder al
District Court opinion, applying Cklahoma | aw, holding that a
conpany was required to submt to a sharehol der vote a byl aw
amendnent to force redenption of any pill not previously
approved by a sharehol der vote. W think such a byl aw woul d
be invalid in Delaware.) Recent conprehensive studies show
beyond doubt that the pill does not depress share val ue and
that conpanies with pills that are taken over achi eve substan-
tially higher values for their sharehol ders than conpanies

wi thout pills. Accordingly, if the board of directors deter-
m nes that having a pill is in the best interest of the com
pany and its sharehol ders, the conpany should not redeemits
pill even if nore than 50% of the shares vote for an anti-pill
resolution. A pill is essential to the Board's ability to
fulfill its fiduciary duties in the takeover context. Conpa-
ni es should not allow concern that they m ght becone the tar-
get of an anti-pill resolution to deter them fromrenew ng
their pills. Indeed, failure to renew may be m sinterpreted
as receptivity to a takeover proposal.

Dead-Hand Pills. The typical hostile takeover
attack consists of a tender offer conbined with a proxy fight
to replace the board of directors with new directors who w ||l
redeemthe pill. Sone conpani es have adopted pills that
becone nonredeenmabl e by the board of directors if nore than
50% of the board has been replaced. This type of pill has
been argued to raise questions under the legality standards of

the Del aware cases. It nonethel ess may be advisable for com
pani es that are subject to a consent solicitation or that do
not have a staggered board. Such a pill may prove nost defen-

sible if the period of tine that it is not redeemable is Iim
ited to that which would provide sufficient time for efforts
to maxi m ze sharehol der value -- say, 120 to 180 days.

The Pill in Merger Agreenents. The pill can play a
major role in protecting stock nerger agreenents from hostile
attack. A party to a stock nerger can agree not to redeemits

pill until the drop dead date in the nmerger agreenent. 1In a
mer ger of equals, each of the nerger partners nay agree to
keep its pill in place until the drop dead date, thereby pro-

vi di ng substantial deterrence against interference with the
ner ger.

The pill today is an integral part of the basic cor-
porate structure in the United States. It has proved its
worth in a nultitude of situations and continues to be the
nost inportant factor in any takeover situation.
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