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ToQur dients

W
| nstitut

| ians Act: Schedul e 13G
Ional I nvestors as a "G oup"

In a letter to Paul F. Jock, Available Aug. 21, 1978,
the Securities and Exchange Conm ssion refused a no action
ﬁosition on the question whether five commercial banks which

ad acquired warrants exercisable for up to 31% of a conpany's
common stock and which were | enders under a term | oan agreenent
that contained custonmary |oan covenants were a "group" and as

such required to file a joint Schedule 13G under Section 13(d) (3).
The SEC letter reads in part:

"Rul e 13d-5(b)(l) provides that when 'two or nore
persons agree to act together for the purpose of acquiring,
hol ding, voting or disposing of equity securities of an
i ssuer, the group forned thereby shall be deemed to have
acqui red beneficial ownership.'’ However, under Rule
13d-5(b)(2) there is deenmed to be no acquisition of
securities beneficially owed by other menbers of a group
‘solely by virtue of their concerted actions relating to
the purchase of equity securities directly froman issuer
in a transaction not involving a public offering', provided
that all the conditions of the Rule are net.

"On the basis of the facts presented, we are
unabl e to conclude that the Banks are not a group under
Section 13(d)(3) of the Act. In this regard, it appears
that the Rule 13d-5(b)(2) may not be avail abl e i nasnuch
as all of its requirenments do not appear to have been
satisfied. Thus, paragraph (iv) of the Rule requires that
the only actions anong or between any nenbers of the group
W th respect to the issuer or its securities subsequent to
the closing date of the non-public offering are those which
are necessar% to conclude mnisterial matters directly
related to the conpletion of the offer or sale of the
securities. Fromthe facts presented in your letter,
however, it apgears that the Banks' relationship with each
ot her extends beyond the mere purchase of warrants. The
| oan agreenent and its subsequent anmendnents requires joint
action by the Banks with respect to certain types of
transactions which may be proposed by the Issuer. Such
joint action by the Banks nmay enconpass matters whi ch have
a fundanental 1npact on MCl's corporate operations, such

as its ability to invest, incur additional debt, nodify
pension plans and many other matters that go well beyond
the mnisterial matters contenplated by Rule (2)

and which are probative of the existence of a group.
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"Moreover, the continuing and common interest which
t he Banks have as creditors in ensuring that their |oans are
repaid provides a significant incentive for a concerted
di sposition of the warrants, which represent the right to
purchase in excess of 31% of MC common stock now out st andi ng,
to a new control group which could promse a greater I|ikelihood
of repaynent of the loans. This potential for a rapid shift
in control is, of course, precisely the type of disclosure at
which Section 13(d) is ained. This unity of interest suggests
that the Loint status which the Banks enjoy as |enders and
security holders is not capable of separation for the purpose
of finding that a group does not exist."

Thus it would appear that the SEC Staff views stock
or convertible securities or warrants issued pursuant to or
in connection with a typical bank |oan agreenent or insurance
conpany private placenent |oan agreenent as being subject to
WIllians Act reporting requirenents even though any joint action
uEder tqf | oan agreenent relates only to the debt and not to
t he stock.

M Lipton



