
LIPTON ROSEN KATZ March 19 1979

To Our Clients

Tender Offers under HartScottRodino
Notification

Henry Lesser prepared the enclosed to be published

for the new edition of the Georgeson Tender Offer Handbook

It is an excellent short outline of the HartScott Acts

impact on tender offers and acquisitions

Lipton

Enclosure

790037

WACHTELL, LIPTON, ROSEN & KATZ March 19, 1979 

To Our Clients 

Tender Offers under Hart-Scott-Rodino 
Pre-Acquisition Notification Requirements 

Henry Lesser prepared the enclosed to be published 

for the new edition of the Georgeson Tender Offer Handbook. 

It is an excellent short outline of the Hart-Scott Act's 

impact on tender offers and acquisitions. 

M. Lipton 

Enclosure 

79-0037 



TENDER OFFERS UNDER TSC
Henry Lesser

11 Title of the HartScottItdino Antitrust

eQment Act of 1976 added Section 7A to the Clayton Act Section

7A Section 7A became effective on eQmb 1978 which was the

effective date of the final rules the Rules pranulgated thereunder

by the Federal Trade Ccwmission the FIt Section 7A prevents substan

tial acquisitions fran being consummated until the FTC and the Assistant

Attorney General in charge of the Antitrust Division of the Department of

Justice the Assistant Attorney General have the opportunity to

screen then under applicable federal antitrust laws in particular

Section of th Clayton Act Section 7As preacquisition notification

fileandwait provisions have significant practical impact on acqui

sition timing and strategy

12 of Section 7A the Rules the Fits Statement

of Basis and Purpose and FTC interpretations together canprise highly

technical body of law which will likely grow rrore ccz with additional

interpretations judicial decisions and Rule amendments
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TENDER OFFERS UNDER HARI'-SCXJI'l'-RODINO 
PRE-ACQUISITION NOI'IFICATIOO REQUIREMENTS* 

Henry Lesser** 

1 • INI'ROOUCTIOO. 

1.1 The Act. Title II of the Hart-Scott-Rodino Antitrust 

Improvenents Act of 1976 «3:ided Section 7A to the Clayton Act ("Section 
1 

7A"). Section 7A became effective on Septanber 5, 1978, which was the 

effective date of the final rules (the "Rules") pranulgated thereunder 
2 

by the Federal Trc3:ie Commission (the "FI'C"). Section 7A prevents substan-

tial acquisitions fran being consummated until the FI'C and the Assistant 

Attorney General in dlarge of the Antitrust Division of the Department of 

Justice (the "Assistant Attorney General") have hc3:i the o~rtunity to 

screen then under applicable federal antitrust laws, in particular 

Section 7 of th~ Clayton Act. Section 7A's pre-acquisition notification 

("file-and-wait") provisions have a significant practical impact on acqui­

sition timing and strategy. 

1.2. Sources of law. Section 7A, the Rules, the FTC's Statanent 
3 4 

of Basis and Purp:)se and FTC interpretations together canprise a highly 

technical l:xx3y of law, which will likely grow rrore canplex with crlditional 

interpretations, jlrlicial decisions and Rule amendments. 

* Copyright of the author, 1979. All rights reserved. The law is stated 
as of March 15, 1979. 

** Associated with the fitm of Wachtel!, Lipton, Rosen & Katz. Fbr conven­
ience of presentation, all footnotes are printed sequentially at the errl of 
the text. 



13 of This discussion summarizes the key

elements of the fileardwait requirements with particular reference

to tender offers The impact of Section 7A on specific transactions

can be determined only fran close iyh of the abovementioned

primary sources and the developing analytical literature

OF

21 Section 7A provides that in general any

acquisition which meets certain tests reportable acquisition may not

be consummated until prior notification thereof on prescribed form

Form has been filed with the ETC and the Assistant Attorney General

the Agencies and waiting period has either expired or been

prematurely terminated by the Agencies which have the to extend the

iQun period by requesting prior to the expiration thereof additional

information or documentary material relevant to the reacquisition

data once fran either party

22 to tender Although Section 7As

fileandwait provisions are frequently referred to as premerger noti

fication program they apply to any repDrtable acquisition of voting secur

ities or asset regardless of legal structure and are expressly applicable

to tender offers

23 The general tests for reortable acquisi

tion are

1.3. Scope of discussion. This discussion summarizes the key 

elements of the file-am-wait requirements, with particular reference 

to tender offers. The impact of Section 7A on specific transactions 

can be detetmined only fran a close stu:ly of the above-mentioned 
5 

primary sources am the developing analytical literature. 

2. OUTLINE OF REQUIREMENTS. 

2.1. Basic effect. section 7A provides that, in general, any 

acquisition which meets certain tests (a "rep:,rtable acquisition"} may not 

be consummated until (a} prior notification thereof, on a prescribed fotm 

( "Focn"}, has been filed with the FTC am the Assistant Attorney General 

(the "Agencies"}, am (b} a waiting period has either expired or been 

prematurely tetminated by the Agencies, which have the i;:ower to extend the 

minimum period by requesting, prior to the expiration thereof, additional 

infotmat_ion or documentary matE!rial relevant to the rep:>rted acquisition 

( "additional data"} once fran E!ither party. 

2.2. Applicability to tender offers. Although Section 7A's 

file-am-wait provisions are frequently referred to as a "pre-merger" noti­

fication program, they apply to any rep:>rtable acquisition of voting secur­

ities or asset, regardless of legal structure, am are expressly applicable 

to tender offers. 

2.3. General tests. The general tests for a rep:>rtable acquisi-

tion are: 
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231 camerce One or other of the acquiring

and the acquired persons these are terms of art see 42 must be en

gaged in or in any activity affecting cainerce as that concept is used

in the federal antitrust laws

232 size The acquisition must meet tsc

cumulative tests under the it must involve an

acquiring and acquired person one of which is 100 million person and

the other of which is 10 million person the size of each being measured

by sales andor assets see and ii under the

it must result in the acquiring person holding voting securities or assets

of minimum aggregate atount measured by dollar value or percentage

although this is frequently described as the 15 or 15 million test

rrodifications to Section 7A in the Rules render this misle simplifi

cation see

24 treatment of tender The length of the

waiting period and the timing of its cnwencsnent and expiration depend on

the structure of the reprtable acquisition In that regard although the

Rules treat all nontargetnegotiated acquisitions 801 30 acquisitions

alike in several respects for certain pur tender offers in parti

cular cash tender offers offers in which tendering stockholders

receive only cash receive special treatment whereas the minimum

waiting period for an 80130 acquisition is generally 30 days following the

filing of Form by the acquiring person sometimes referred to as the

of in cash tender offer the minimum period is 15 days and

2.3.1. The conmerce test. One or other of the acquiring 

and the acquired persons (these are tenns of art - see 4.2) must be en­

gaged in, or in any activity affecting, canmerce, as that concept is used 
6 

in the federal antitrust laws. 

2.3.2. The size tests. The acquisition must meet tw:> 

cumulative tests: (i} under the size-of-person test, it must involve an 

acquiring and acquired person, one of which is a $100 million person and 

the other of which is a $10 million person, the size of each being measured 

by sales arrl/or assets (see 4)~ and (ii) under the size-of-acquisition test, 

it must result in the acquiring person holding voting securities or assets 

of a minimum aggregate arount, measured by dollar value or percenta;e -

although this is frequently described as the "15% or $15 million" test, 

rrodifications to Section 7A in the Rules render this a mislecrling simplifi­

cation (see 5). 

2.4. Special treatment of tender offers. The length of the 

waiting period and the timing of its ccmmencenent and expiration depend on 

the structure of the reportable acquisition. In that regard, although the 

Rules treat all non-target-negotiated acquisitions ("801.30 acquisitions") 

alike in several respects, for certain purposes tender offers, in parti­

cular cash terxier offers (i.e., offers in which terxiering stockholders 
7 -

receive only cash), receive special treatment, ~, (a) whereas the minimum 

waiting period for an 801.30 acquisition is generally 30 days following the 

filing of a Fomby the acquiring person (sometimes referred to as the 

"offe:ror"}, in a cash terxier offer the minimum period is 15 days, and (b) 
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whereas the failure of the acquired person sometimes referred to as the

target to respond to an Agency request for aiditional data generally

extends the waiting period it does not have this effect in tender offer

The tender offer waiting periods and related timing considerations are

further discussed in 252 and

241 of tender The Rules def the

tender offer as any acquisition of voting securities which is tender

offer for purposes of Section 14 of the Securities Exchange Act of 1934

as amended the Exchange Act This definition was intended to give

effect to the EC view that acquisitions not structured as conven

tional tender offer formal offer to all target shareholders to

purchase some or all of thefr shares at specified price may consti

tute tender offer However recent court decisions

10

narrower definition heighten the inof the special treatment of

tender offers under Section 7A although pretender offer aQi
acquisition of target stock which does not constitute an integrated part

of the offer may nevertheless be reportable

2411 and hostile Section 7A

unlike many state takeover statutes draws no distinction between negotiat

ed friendly and contested hostile tender offers

241 Although cash tender

offers receive special treatment an exchange or cashandstock offer is

tender offer under Section 7A since it is treated as such by the

Exchange Act

whereas the failure of the acquired person (sometimes referred to as the 

"target") to respond to an Agency request for a:iditional data generally 

extends the waiting period, it does not have this effect in a tender offer. 

The tender offer waiting periods and related timing considerations are 

further discussed in 2.5.2 an:l 3. 

2.4.1. Definition of tender offer. The Rules define a 

terrler offer as any acquisition of voting securities which is a tender 

offer for purposes of Section 14 of the Securities Exdiange Act of 1934, 
8 

as anerrled (the "Exdiange Act'~). This definition was intended to give 

effect to the SEC's view that acquisitions not structured as a conven­

tional tender offer, i.e., a formal offer to all target shareholders to 

purchase some or all of their shares at a specified price, may consti-
9 

tute a terrler offer. However, recent court decisions a:iopting a 
10 

narrc,wer definition heighten the importance of the special treatment of 

tender offers t.m~er Section 7"A., altoough a pre-tender offer "beachhead" 

acquisition of target stock which does not constitute an integrated part 

of the offer may nevertheless be independently reportable. 

2.4.1.1. Friendly and hostile offer. Section 7A, 

unlike many state takeover statutes, draws no distinction between negotiat­

ed ("friendly") arrl cx:>ntested ("hostile") tender offers. 

2.4.1.2. Exchange offers. Although cash tender 

offers receive special treatment, an exdiange or cash-and-stock offer is 

a "tender offer" under SectiC>n 7A, since it is treated as such by the 

Exdiange Act. 
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25 of Section Notwithstanding its significant

practical impact Section 7A has limited scope

251 change in antitrust

Section 7A is notice stat

ute It does not alter the criteria for determining whether an acquisition

violates substantive antitrust law In particular although its fileand

wait requirements are keyed to the size of the acquisition and the parties

involved rather than anticompetitive effect in any relevant market

reportable acquisition is not through size se made violative of

substantive law

Although Section 7A entitles the

Agencies to expedited hearings of preliminary injunction notions filed in

12

government suits alleging antitrust violations it does not change the

judicial standards to be applied in ruling on such notions and it confers

no additional remedies for such violations In particular it does not

enable the Agencies unilaterally to delay reportable acquisition once the

waiting period has ended Although an additional data request except one

made to tender offer target extends the initial waiting until specified

period after the response thereto see 321 and 32 any further extension

may be ordered only by federal district court on the basis of lack of

13

substantial compliance with Section 7A However the Fits view is that

failure to furnish required data is potential failure of substantial

compliance and that the burdensomeness and cost involved in obtaining such

14

data cannot se excuse failure to supply it If this view which the

15

legislative history of Section 7A does not support prevails the making

of an additional data request can have substantial delaying effect

2.5. Nature of Section 7A. Notwithstanding its significant 

practical impact, Section 7A has a limited scope. 

2.5.1. No change in antitrust law. 

(a) Substantive law. Section 7A is a notice stat­

ute. It does not alter the criteria for dete:rmining whether an acquisition 

violates substantive antitrust law. In particular, although its file-and­

wait requirements are keyed to the size of the a~isition and the parties 

involved, rather than anti-canpetitive effect in any relevant market, a 

rep:>rtable acquisition is not, through size ~ ~' made violative of 
11 

substantive law. 

(b) Remedies. Although Section 7A entitles the 

Agencies to expedited hearings of preliminacy injunction motions filed in 
12 

government suits alleging antitrust violation~, it does not change the 

jooicial standards to be applied in ruling on such motions and it confers 

no crlditional remedies for such violations. In particular, it does not 

enable the Agencies unilaterally to delay a rep:>rtable acquisition once the 

waiting period has errled. Although an crlditional data request (except one 

made to a terrler offer target) exterrls the initial waiting until a specified 

period after the re5p:>nse thereto (see 3.2.1 and 3.2), any further extension 

may be ordered only by a federal district court on the basis of lack of 
13 

substantial canpliance with Section 7A. However, the Fl'C's view is that 

any failure to furnish required data is a p:>tential failure of substantial 

canpliance and that the burdensomeness and cost involved in obtaining such 
14 

data cannot ~ se excuse a failure to supply it. If this view, which the 
15 

legislative histocy of Section 7A does not supp::>rt, prevails, the making 

of an crlditional data request can have a substantial delaying effect. 
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Section 7A is not preclear

ance statute and expiration of the waiting period confers no automatic anti

trust immunity Although the Agencies have the prematurely to termi

nate waiting period and favorable business review see next sentence

may be the basis of an early termination see 313 Section 7A provides

that the taking or omitting to take of any action thereunder by the Agencies

does not oQde their subsequent antitrust enforcement action against
16 17

reprted acquisition FTC opinions and Department of

18

Justice business review letters remain available forms of antitrust

preclearance in appropriate cases but they do not bar future enforce
19

ment action by the issuing Agency nor constitute an exception to or

precl immediate enforcement action by the nonissuing Agency against

20

an acquisition reunder Section 7A

252 consurination It is the consurruna

tion of repDrtable acquisition that is conditioned on compliance with

the fileandwait requirements and consummation is defined as closing

21

or transfer of title This permits all steps in an acquisition other

than its completion to be taken even before the waiting period starts to

run In particular

Section 7A unlike many state takeover statutes

does not delay the canmencenent of tender offer Although the of feror

must have notified the target of and publicly announced its intention to

22

make the offer before its Form can be filed there is no prescribed mini

( c) Pre-clearance. Section 7A is not a pre-clear­

ance statute and expiration of the waiting period o::>nfers no automatic anti­

trust imnunity. Although the Agencies have the p:,wer prematurely to termi­

nate a waiting period and a favorable business review (see next sentence) 

may be the basis of an early tE:!tmination (see 3. 1.3), Section 7A provides 

that the taking or anitting to take of any action thereunder by the llgencies 

does not preclooe their subsequent antitrust enforcement action against 
16 · 17 

a rep:,rted acquisition. FTC advisory opinions and Department of 
18 

Justice business review letters remain available fonns of antitrust 

pre-clearance in appropriate cases but they do not bar future enforce-
19 

ment action by the issuing llgency nor ronstitute an exception to, or 

preclooe immediate enforcement action by the oon-issuing Agency against 
20 

an acquisition rep:,rted under, Section 7A. 

2.5.2. Only o::>nsumnation prohibited. It is the o::>nsurrana­

tion of a rep:,rtable acquisition that is ronditioned on ccmpliance with 

the file-and-wait requirements, and "ronsurranation" is defined as closing 
21 

or transfer of title. This petmits all steps in an acquisition, other 

than its canpletion, to be taken even before the waiti~ period starts to 

run. In particular: 

( a) Section 7A, unlike many state takeover statutes, 

does not delay the camnencement of a tender of fer. Al though the offerer 

must have notified the target of, and publicly announced, its intention to 
22 

make the offer before its Form can be filed, there is no prescribed mini-
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mum period between fulfillment of these requirements and the filing and

the announcement requirement may be met by state takeover statute filing

which is deemed public under applicable law press release or the actual

23

publication and ccrnmencement of the offer Accordingly Section 7A does

not prevent tender offer from being on the sate day that the

of feror gives its notice makes its menth and files its Form

Section 7A does not require the finalization

of arrangements for the tendering of shares execution of the dealer

manager depDsitary and forwarding agent agreements to be deferred nor

prevent the tendering of shares during the waiting period

Unlike the Exchange Act many state takeover

statutes and stock exchange rules Section 7A does not require the offer

to be kept open for any minimum period nor does it give tendering share

holders withdrawal rights if the offer expires before the waiting period ends

Accordingly subject to appropriate securities laws disclosure tendered

shares up to that number which in percentage or dollar value do not meet

the ofatest see may be accepted and paid for during

the waiting period and ii the offeror may end the offer on its scheduled

acquisition date although the waiting period has not ended without having

to return tendered shares although Exchange Act withdrawal rights became

exercisable if tendered shares not purchased within 60 days of comencement

of the offer

mum period between fulfillment of these requirenents arx1 the filing, arx1 

the announcement requirenent may be met by a state takeover statute filing 

which is deemed public under applicable law, a press release or the actual 
23 

publication arx1 canrnencement of the offer. Accordingly, Section 7A does 

not prevent a teooer offer fran being canrnenc:ed on the sane day that the 

offerer gives its notice, makes its announcement arx1 files its Form. 

(b) Section 7A does not require the finalization 

of arrangements for the teooering of shares(~, execution of the dealer­

manager, dep:>sitary am fotwarding agent agreenents) to be deferred nor 

prevent the teooering of shares during the waiting period. 

(c) Unlike the Exchange Act, many state takeover 

statutes arx1 stock exdlange rules, Section 7A does not require the ofier 

to be kept open for any minimum period, nor does it give tendering share­

holders with::3rawal rights if the offer expires before the waiting period ends. 

Accordingly, subject to appropriate securities laws disclosure, (i) tendered 

shares, up to that number which in percentage or dollar value do not meet 

the size-of-acquisition·test (see 5), may be accepted arx1 paid for during 

the waiting period, arx1 (ii) the offerer may em the offer on its scheduled 

acquisition date, although the waiting period has not eooed, without having 

to return teooered shares (although Exdlange Act withdrawal rights becane 

exercisable if teooered shares not purdlased within 60 days of camnencement 

of the offer). 
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253 not public Section 7A is not

public disclosure statute It expressly exempts filings fran disclosure

24

by the Agencies under the Freedan of Information Act It also prohibits

the Agencies nh disclosing the filed information except in connection

with judicial or proceedings although the TC views this

exception as granting each Agency disclosure discretion is any proceeding

in which it is plaintiff or defendant whether or not the person who filed

25

the information is also party thereto

26 The significant exceptions to Section

7A fileandwait requirements include the following as well as those

noted in The Fit interprets 7A to preclude the Agencies fran issuing

26

al hoc exemptions

261 The definition of voting

security excludes any security which neither presently nor on conversion

entitles the holder to vote for directors of the issuer or any other entity
27

included in the same person the test of inclusion being control see 42

262 voting Although security

which on conversion sculd entitle the holder to vote for directors

28

convertible voting security is voting security its acquisition is

29

exempt However conversion may result in reacquisition of

30

the underlying voting securities

263 by 50 Section 7A exempts an

acquisition of voting securities by an acquiring person lrowning 50

2.5.3. Filing not public information. Section 7A is not 

a public disclosure statute. It expressly exempts filings fran disclosure 
24 

by the Jlqencies under the Freedan of Information Act. It also prohibits 

the Agencies fran disclosing the filed information except in connection 

with jooicial or a:lministrative proceedings, although the Fl'C views this 

exception as granting each Jlqency a disclosure discretion is any proceeding 

in which it is plaintiff or defeooant, whether or not the person who filed 
25 

the infotmation is also a party thereto. 

2.6. Certain exceptions. 'Ihe significant exceptions to Section 

7A's file-arrl-wait requirements incltrle the following (as well as those 

noted in 5). 'Ihe Fl'C interprets 7A to preclooe the Agencies frc:m issuing 
26 

ad hoc exemptions. 

2.6.1. Non-voting securities. 'Ihe definition of "voting 

security" exclooes any security which, neither presently nor on conversion, 

entitles the holder to vote fm:· directors of the issuer or any other entity 
27 

inclooed in the same person (the test of inclusion being control - see 4.2). 

2.6.2. Convertible voting securities. Although a security 

which, on conversion, \\Ould entitle the oolder to vote for directors (a 

"convertible voting security") 
29 

28 
is a voting security, its acquisition is 

exempt. However, conversion may result in a rep:>rtable acquisition of 
30 

the lll'lderlying voting securities. 

2.6.3. ~cquisition by 50% owner. Section 7A exempts an 

acquisition of voting securities by an acquiring person already owning 50% 
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31

of the sane issuers voting securities Thus if 50 of target is ac

quired in tender offer second step merger see 34 to the remaining

public interest is not reportable

264 Whenever the acquiring and acquired

persons see 42 are the sane the acquisition is exempt as an intraper
32

son transaction Since such transactions iQ corporations repur
33

chase of its own shares tender offer by an issuer for its own voting

securities is exempt

265

An acquisition of voting secu

rities made solely for the purpose of investment see 265c is exempt

provided the securities held as result of the acquisition this is

tena of art see 52 do not exceed 10 of the issuer outstanding voting

34

securities even if such securities meet the 15 million sizeofacquisi
35

tion test see 511

investor Various

types of financial institution banks insurance cranpanies and broker

dealers are institutional investors generally exempted aQ reporting

acquisitions of voting securities made directly by then in the ordinary

course of their business and solely for investment see 265c and

not resulting in the institution or any other entity included in the same

person see 42 either controlling the issuer see 424 or holding

see 265d nore than 15 of the issuers outstanding voting securities

31 
of the sane issuer's voti113 securities. Thus, if 50% of a target is ac-

quired in a terrler offer, a second step merger (see 3.4) to the remaining 

public interest is not rep:,rtable. 

2.6.4. Self-tenders. Whenever the acquiring and acquired 

persons (see 4.2) are the sane, the acquisition is exempt as an intra-per-
32 

son transaction. Since such transactions inclooe a corp:,ration's repur-
33 

chase of its own shares, a terrler offer by an issuer for its own voting 

securities is exempt. 

2.6.5. Investment exemptions. 

(a) 10% exemption. An acquisition of voting secu­

rities made solely for the purpose of investment (see 2.6.5(c)) is exempt 

provided the securities held "as a result of" the acquisition (this is a 

tem of art - see 5.2) do not exceed 10% of the issuer's outstanding voting 
34 

securities, even if such securities meet the $15 million size-of-acquisi-
35 

tion test (see 5.1.1). 

(b) Institutional investor exemption. Various 

types of financial institution(~, banks, insurance a::mpanies and broker­

dealers) are "institutional investors" generally exempted fran rep:,rting 

acquisitions of voting securities (i) made directly by them in the ordinary 

course of their business and solely for investment (see 2.6.5(c)), and (ii) 

not resulting in the institution or any other entity inclooed in the same 

person (see 4.2) either controlling the issuer (see 4.2.4) or holding both 

(see 2.6.5(d)) :rrore than 15% of the issuer's outstanding voti113 securities 
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36

and nore than 25 million thereof in value However the exemption is

inapplicable if either the issuer of the acquired securities is an

institution of the sane type as the acquiring institution or any entity

ixQf in the same person as the latter or ii any other such entity

which is not itself an institutional investor holds voting securities
37

other than convertible voting securities see 262 of the same issuer

for mentU Investment intention

requires an absence of intention of participating in the formulation
38

determination or direction of the issuers basic business decisions The

Agencies will not consider the voting of the acquired securities se

as evidence of noninvestment purpose but will so consider certain types

of conduct inclting naninating candidate for election to the issuers

board of directors ii proposing corporate action requiring shareholder

approval iii soliciting proxies iv having controlling shareholder

director officer or employee simultaneously serving as an of feror or direc
39

tor of the issuer or being canpetitor of the issuer

arbitrage Arbitrageurs play

key role in the outcane of tender offers through their accumulation of

substantial blocks of target stock for the express purpose of tendering

However the has denied them any special exemption and requires them

40

to qualify thr the institutional investor exemption Generally they will

so qualify as brokerdealers buying solely to liquidate their position at

premium while single arbitrageur might acquire target stock valued at

nore than 25 million an arbitrage position is unlikely to exceed 15 of

targets outstanding voting securities

10

36 
and rrore than $25 million thereof in value. However, the exemption is 

inapplicable if either {i) the issuer of the acquired securities is an 

institution of the same type as the acquiring institution or any entity 

inclt.rled in the same person as the latter, or {ii) any other such entity 

which is not itself an institutional investor oolds voting securities, 
37 

other than oonvertible voting securities {see 2.6.2), of the same issuer. 

(c) Solely for Investment. Invesbnent intention 

requires an absence of intention of participating in the formulation, 
38 

dete:c:mination or direction of t:he issuer's basic business decisions. 'lbe 

Agencies will not consider the voting of the acquired securities~~ 

as evidence of a non-investment: puq:ose but will so consider certain types 

of corrluct, inclt.rling { i) naninating a candidate for election to the issuer's 

board of directors, (ii) proFQsing coq:orate action requiring shareoolder 

approval, (iii) soliciting proxies, (iv) having a controlling shareoolder, 

director, officer or employee simultaneously serving as an offerer or direc-
39 

tor of the issuer, or {v) bein;; a canpetitor of the issuer. 

{d) No arbitrage exemption. Arbitrageurs play a 

key role in the outccme of terrler offers through their accumulation of 

substantial blocks of t~et stock for the express purp::>se of terrlering. 

However, the FI'C has denied them any special exemption and requires then 
40 

to qualify for the institution.al investor exemption. Generally, they will 

so qualify, as broker-dealers buying solely to liquidate their :i;osition at 

a premium: while a single arbitrageur might acquire target stock valued at 

rrore than $25 million, an arbitrage :i;osition is lll'llikely to exceed 15% of a 

t~et's outstanding voting securities. 
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OFFER WAITING

31 Waiting

311 The minimum waiting period for

retender offer is either 15 days following the

date the of ferors Form is filed or 30 days following

41

such date All Section 7A waiting periods initial and extended are

measured in calendar days start to run on the date of triggering filing

and expire at 1159 PM Eastern Time on the last day of the period
42

which is measured fruit the day the filing date In effect

therefore reoffer cannot be consummated until the 17th cash

offer or 32nd noncash offer day fran the date of filing

312 failure to The target is required

to file its own Form within 15 days or 10 days in cash tender offer

following excluding the date the offerors Form was filed the

acquiring persons prefiling notice see 252 must the target

43

of its anticipated filing date However breach of this obligation will

not delay the consummation of the offer since the initial waiting period

for all 80130 acquisitions is triggered by the acquiring persons filing

cf 324

313 The Agencies may prematurely

terminate any waiting period after the acquiring person Form has been

filed provided the acquired person has also filed its Form even in

an 80130 acquisition no data request is outstanding and

3. TENDER OFFER WAITING PERIOD. 

3.1. Initial Waiting Period. 

3.1.1. Conmencernent. The minimum waiting period for a 

reportable tender offer is either (a) cash offer - 15 days following the 

date the offeror's Form is filed, or (b) non-cash offer - 30 days following 
41 

such date. All Section 7A waiting periods, initial and extended, are 

measured in calendar days, start to run on the date of a triggering filing 

and expire at 11 :59 P.M., Eastern Time, on the last day of the period, 
42 

which is measured fran the day following the filing date. In effect, 

therefore, a reportable offer cannot be consummated until the 17th (cash 

offer) or 32nd (non-cash offer) day fran the date of filing. 

3.1.2. Target's failure to file. The target is required 

to file its own Form within 15 days, or 10 days in a cash tender of fer, 

following (i.e., excllrling) the date the offeror's Form was filed (the 

acquiring person's pre-filing notice, see 2.5.2, must crlvise the target 
43 

of its anticipated filing date). However, breach of this obligation will 

not delay the consummation of the offer, since the initial waiting period 

for all 801.30 acquisitions is triggered by the acquiring person's filing 

(cf. 3.2.4). 

3.1.3. Early termination, The Agencies may prematurely 

terminate any waiting period after the acquiring person's Form has been 

filed, provided (a) the acquired person has also filed its Form (even in 

an 801.30 acquisition), (b) no crlditional data request is outstanding, and 
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the have decided to make no or no further such request or

44

take any other action within the waiting period Neither Section 7A nor

the Rules contain any substantive riteria for early terminations and the

several termination notices which the Agencies have to date published in

the Federal Register have set forth no reasons for their issuance However

Special Assistant to the Assistant Attorney General has stated that

tors found persuasive in granting early termination requests have incl

constraints on available financing and the peculiar cyclical nature of the

acquired business that favorable business review see 251c will

make early termination possible but that the Agencies will be reluctant to

45

lose their neutrality by granting requests where there are competing offers

32 for additional

321 of waiting request for additional

data made during the initial waiting period generally extends that period for

specified iber of days following the date the data is filed with the

requesting Agency tender 10 days other

46

20 days The cash or noncash nature of the offer is determined on the

47

date the data is filed Since the request may be made by telephone pro
48

vided written confirmation is mailed before the initial period expires

it can be made on the last day of the waiting period Generally requests

to parties on different dates will have cumulative extension effect

However tender offer cannot be delayed by the targets failure to respond

to request made to it see 324

322 whom The Agencies may request additional

data aQ any person required to file Form lQi tender offer

target any entity inclt in the same person see 42 and any

12

(c) the Agencies have decided to make. no (or no further) such request or 
44 

take any other action within cihe waiting period. Neither Section 7A nor 

the Rules contain any substantive criteria for early tenninations aoo the 

several tennination notices which the Agencies have to date published in 

the Federal Register have set forth no reasons for their issuance. However, 

a Special Assistant to the Assistant Attorney General has stated that fac­

tors found persuasive in granting early te:cnination requests have incll.rled 

"constraints on available financing aoo the pe~iar cyclical nature of the 

acquired business," that a favorable business review (see 2.5.1 (c)) will 

make early tennination i;:ossible but that the Agencies will be reluctant to 
45 

lose their neutrality by granting requests where there are ccmpeting offers. 

3.2. Requests for additional data. 

3.2. 1 Extension of waiting period. A request for additional 

data made during the initial waiting period generally extends that period for 

a specified number of days folla,,ling the date the data is filed with the 

requesting Agency: (a) cash tender offer - 10 days: (b) any other case -
46 

20 days. The cash or non-cash nature of the offer is dete:cnined on the 
47 

date the data is filed. Since the request may be made by telephone pro-
48 

vided written confinnation is mailed before the initial period expires, 

it can be made on the last day of the waiting period. Generally, requests 

to both parties on different dates will have a cumulative extension effect. 

However, a tender offer cannot be delayed by the target's failure to resp:>nd 

to a request made to it - see 3.2.4. 

3.2.2. To whom made. The Agencies may request additional 

data fran (a) any person required to file a Fonn, incll.rling a tender offer 

target, (b) any entity inclu:::ied in the same person (see 4.2) am (c) any 
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49

officer director partner agent or employee thereof However both

50

Agencies cannot make request to the same entity or individual and each

51

Agency may make only one request to each side

323 for Mditional data must be sup
52

plied within reasonable time The Agencies stated intention is to

53

test compliance with this requirement on casebycase basis

324 failure to The failure of tender

offer target or any of its officers directors partners agents or employees

to comply with request for aiditional data does not delay the running of

the waiting period although it exposes then to independent enforcement

54

proceedings This protection is not afforded to the acquiring person in

any other kind of 80130 acquisition cf 312

33 and extended Only in cases does an amend
55

ment or extension of reportable tender offer extend the waiting period

in number of shares if the acquisition of the increased

number will result in the of feror crossing higher notification threshold

than it have crossed under the original offer see 53 if

offer for 49 is amended to an anyandall offer it must file new Fbrm

and observe new waiting period the target need not refile if its Form

was filed before the increase and from noncash to cash

offer or vice the offeror must file the amended offering documents

but not new Form with the Agencies and the waiting period is extended

until either the earlier conversion to cash offer or ii the later

conversion to noncash offer of the 30th day following the date its Form

13

49 
officer, director, partner, agent or employee thereof. However, both 

so 
Agencies cannot make a request to the same entity or iooividual and each 

51 
Agency may make only one request to each side. 

3.2.3. Time for responding. Additional data must be sup-
52 

plied within a reasonable time. The Agencies' stated intention is to 
53 

test canpliance with this requirement on a case-by-case basis. 

3.2.4. Target's failure to reslX)nd. The failure of a teooer 

offer target or any of its officers, directors, partners, agents or employees 

to canply with a request for crlditional data does not delay the running of 

the waiting period, although it exp::>ses them to iooepeooent enforcanent 
54 

proceedings. This protection is not afforded to the aC"quiring person in 

any other kioo of 801.30 aC"quisition (cf. 3.1.2). 

3.3 Amended and extended offers. Only in t'AO cases does an anend-
55 

mentor extension of a rep:,rtable teooer offer extern the waiting period: 

(a) increase in mmlber of shares sought - if the aC"quisition of the increased 

ntmlber will result in the offeror crossing a higher notification threshold 

than it \o,Ould have crossed under the original offer (see 5.3), ~ if a 

offer for 49% is aneooed to an any-and-all offer, it must file a new Form 

arrl observe a new waiting period (the target need not re-file if its Form 

was filed before the increase); arrl (b) conversion from non-cash to cash 

offer or vice versa - the offeror must file the aneooed offering documents 

(but not a new Form) with the Agencies and the waiting period is exteooed 

until either (i) the earlier (conversion to cash offer) or (ii) the later 

(conversion to non-cash offer) of the 30th day following the date ·its Form 
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was filed or the 15th day following the date the amended documents are

filed

34 For tax or other reasons friendly

acquisitions are frequently structured as partial cash tender offer

followed by merger the iQQ waiting period

for cash tender offer is 15 days and is triggered by the filing of the

of ferors Form the waiting period for mergeris 30 days and starts to

run only after both parties have filed their separate Forms which cannot

56

be filed until an agreement or letter of intent has been signed The Agen

cies have raised no objection where parties have minimized these timing

differences by treating the tsc steps as discrete transactions and filing

separate tender offer and merger Forms more or less concurrently although

this entitles the Agencies to make additional data requests for each step

it ensures that the merger waiting period will not expire substantially

later than the tender offer waiting period and that any request made as to

the merger will not delay the expiration of the shorter waiting period for

the offer itself

57

41 of One or other of the acquiring or the

acquired person must have total assets or annual net sales of at least 100

million If the acquiring person satisfies the 100 million criterion the

acquired person need have only 10 million in total assets or if it is en
58

gaged in manufacturing annual net sales If the acquired person satis

14

was filed or the 15th day following the date the amended documents are 

filed. 

3.4 Two-step acquisitions. For tax or other reasons, friendly 

acquisitions are frequently structured as a partial cash tender offer 

followed by a "seoooo-step" merger. W'lereas the minimum waiting period 

for a cash teooer offer is 15 days am is triggered by the filing of the 

offeror's Fom, the waiting period for a merger-is 30 days am starts to 

run only after both parties h~J'e filed their separate Forms, which cannot 
56 

be filed until an agreement or letter of intent has been signed. '!be Agen-

cies have raised no objection where parties have minimized these timing 

differences by treating the~• steps as discrete transactions am filing 

separate teooer offer am merger Forms m:>re or less ooncurrently~ although 

this entitles the Agencies to make additional data requests for each step, 

it ensures that the merger waiting period will not expire substantially 

later than the teooer offer waiting period am that any request made as to 

the merger will not delay the expiration of the shorter waiting period for 

the offer itself. 

4. SIZE-OF-PERSON TEST. 

57 
4.1 Statement of test. One or other of the acquiring or the 

acquired person must have total assets or annual net sales of at least $100 

million. If the acquiring person satisfies the $100 million criterion, the 

acquired person need have only $10 million in total assets or, if it is en-
58 

gaged in manufacturing, annual net sales. If the acquired person satis-
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fies the 100 million criterion whether or not engaged in manufacturing

the acquiring person whether or not so engaged need have only 10 million

in total assets or annual net sales Thus total assets are always rele

vant measure of size and annual net sales are relevant measure in all

cases except in determining whether nonmanufacturing acquired person

with less than 100 million in assets or sales satisfies the 10 million

criterion for which determination such persons sales are not relevant

42 and Acquired

421 The term acquiring person does not

necessarily mean the entity which will directly own the acquired voting

securities or assets and the term acquired person does not except in

determining the percentage of the issuers outstanding voting securities

see 542 necessarily mean the issuer of securities or the seller of

titse assets In each case the term refers to the person in which that

entity is included the test of inclusion being is control and such

59

controlling person is the ultimate parent entity See further 424

through 426

422 not an stock purchase is never

reportable acquisition as between the acquiring person and the

because securities are not considered assets of the person fran whan they
60

are acquired and the transaction constitutes voting securities acqui

sition only as between the acquiring person and the person in which the

is included

423 En In general every natural or juristic

15

fies the $100 million criterion (whether or not engaged in manufacturing), 

the acquiring person (whether or not so engaged) need have only $10 million 

in total assets or annual net sales. Thus, total assets are always a rele­

vant measure of size arrl annual net sales are a relevant measure in all 

cases except in detei::mining whether a non-manufacturing acquired person 

with less than $100 million in assets or sales satisfies the $10 million 

criterion, for which detei:mination such person's sales are not relevant. 

4.2. Acquiring and Acquired persons. 

4.2.1. General. The tei:m "acquiring person" does not 

necessarily mean the entity which will directly own the acquired voting 

securities or assets arrl the tei::m "acquired person" does not (except in 

dete:crnining the percentage of the issuer's outstarrling voting securities -

see 5.4.2) necessarily mean the issuer of toose serurities or the seller of 

th:>se assets. In each case, the te:crn refers to the person in which that 

entity is included, the test of inclusion being is "control," and such 
59 

controlling person is the "ultimate parent entity." See, further, 4.2.4 

through 4.2.6. 

4.2.2. ·stock not an "asset". A stock purchase is never 

a reportable acquisition as between the acquiring person and the seller 

because securities are not considered assets of the person fran whan they 
60 

are acquired arrl the transaction constitutes a voting securities acqui-

sition only as between the acquiring person and the person in which the 

issuer is included. 

4.2.3. "Entity". In general, every natural or juristic 
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61

person is an entity

424 Control One entity controls another

when either holds at least 50 of Bs outstanding voting securities

or has exercisable right to designate majority of Bs
62

board of directors If controls controls and no entity controls

then and are both inclt in which is the ultimate parent entity

for and If and are affiliates under As caruton control rather

than in parentsubsidiary relationship between themselves is neverthe

less the ultimate parent entity in which both and are included

425 Ho An entity holds those voting securities

or assets it beneficially owns record ownership brokers legal

63

title to stock held for client is irrelevant The concept of

beneficial ownership is not coextensive with the SEC latest Exchange

Act rules thereon the Rules treat the holdings of spouses and their

minor children as holdings of each of then whether or not voting or dis
64

positive power is shared for SEC purposes

426 Since the iQm parent

entity and all entities included in it together constitute ccmposite

acquiring or acquired person that persons total assets and annual net

sales must be canputed on consolidated basis even if the

various included entities are riot consolidated for financial reporting

65

purposes Thus in tender offer by wholly owned subsidiary of

formed solely for the offer for the holding ccmpany parent of is

16

61 
person is an entity. 

4.2.4. "Control". One entity, A, controls another, B, 

when A either (i) holds at least 50% of B's outstanding voting securities 

or (ii) has a presently exercisable right to designate a majority of B's 
62 

board of directors. If A controls B, B controls Cam no entity controls 

A, then B am Care both inclt.rled in A, which is the ultimate parent entity 

for Band C. If B am Care affiliates l.ll'lder A~s canrron control, rather 

than in a parent-subsidiary relationship between themselves, A is neverthe­

less the ultimate parent entity in which both B am Care inclt.rled. 

4.2.5. "Hold",, An entity "holds" those voting securities 

or assets it beneficially owns; record ownership, ~, a broker's legal 
63 

title to stock held for a client, is irrelevant. The Fl'C's concept of 

beneficial ownership is not co--extensive with the SEC's latest Exchange 

Act rules thereon, ~, the Rules treat the holdings of sp::mses and their 

minor children as holdings of E~ach of than whether or not voting or dis-
64 

positive F()\'ler is shared for SEC purp:,ses. 

4.2.6. Consolidation required. Since the ultimate parent 

entity am all entities inclt.rled in it together constitute a ccmposite 

acquiring or ac:quired person, that person's total assets and annual net 

sales must be canputed on a consolidated w::>rld-wide basis, even if the 

various inclt.rled entities are not consolidated for financial reporting 
65 

purp:,ses. Thus, in a terrler offer by B, a wholly owned subsidiary of A 

foDned solely for the offer, for C, the holding company parent of D, A is 
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the acquiring person is the acquired person and the sizeofperson test

may therefore be met regardless of the assets or sales of and provided

Bs ultimate parent entity and an entity incl in satisfy the

100 10h million test

43 statements Subject to the forego

ing consolidation requirements total assets and annual net sales must be

calculated fran nost recently prepared financial statements no older than

66

15 xronths

The following izrelates primarily to acquisitions of voting

securities inclttng tender offers which receive no special treatment in

this regard Certain considerations apply to asset acquisitions

51

511 value An acquisition meets this test

if it will result in see 52 the acquired person holding an aggregate

total aiount of an acquired person voting securities and assets exceeding

67
15 million in value The rules for determining value are discussed in

55 Note that the definition of acquired person see 42 requires

acquisitions of voting securities issued by tvn or nore entities iQz
in the same person to be aggregated in applying this test cf the rule for

determining percentages see 542

512 The minimtzn dollar value

exemption significantly nodifies the Section 7A 15 test if an acquisition

17

the acquiring person, C is the acquired person and the size-of-person test 

may therefore be met regardless of the assets or sales of Band C provided 

A, B's ult.imate parent entity, and D, an entity incltrled in C, satisfy the 

$100 million/$10 million test. 

4.3. Financial statements determinative. Subject to the forego­

ing consolidation requiranents, total assets and annual net sales must be 

calculated fran nost recently prepared financial statanents no older than 
66 

15 nonths. 

5. SIZE~F-ACQUISITIOO TEST. 

The following sLJnmary relates primarily to acquisitions of voting 

securities, inclooing terrler offers (which receive no special treatment in 

this regard). Certain crlditional considerations apply to asset acquisitions. 

5.1. Basic tests. 

5.1.1. Dollar value test. An acquisition meets this test 

if it will result in (see 5.2) the acquired person holding an aggregate 

total arrount of an acquired person's voting securities and assets exceeding 
67. 

$15 million in value. The rules for detennining value are discussed in 

S.S. Note that the definition of "acquired person" (see 4.2) requires 

acquisitions of voting securities issued by two or IIK>re entities inclooed 

in the same person to be aggregated in applying this test (cf. the rule for 

deteDnining percentages - see 5.4.2). 

5.1.2. Percentage test. The FTC's min.imum dollar value 

exenption significantly nodifies the Section 7A 15% test: if an acquisition 
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will not meet the dollar value criterion it will not satisfy the test

even if it will result in an aggregate holding of 15 or more of an

issuers outstanding voting securities unless it will result in see 52

either holding of voting securities which confer control this will

generally mean 50 see 424 of an issuer that together with the

entities it controls id has total assets or annual net sales see 42

and 43 of at least 10 million or holding of assets of the acquired
68

person valued at more than 10 million Since previously held assets are

never taken into account in applying the 4fQtest to

subsequent voting securities acquisition see 522 criterion will

not be met in such an acquisition and the statutory 15 15h test

as it applies to tender offers and other voting securities acquisitions

has thus effectively been amended to 15 or 50 test The rules for

calculating percentage are discussed in 54

52 of preacquisition The criterion for

determining whether an acquisition will meet the sizeofacquisition test

is the percentage or dollar value of the voting securities to be held as

result of that acquisition

521 held voting In general all

voting securities of the same issuer which the acquiring person will hold

after the acquisition is constnnated incl those it incl its

controlled entities see 42 lrowns are considered securities

69

it will hold as result of the acquisition the 15

million level is to be crossed in one tender offer by for Bs voting

18

will not meet the dollar value criterion, it will not satisfy the test, 

ev~n_ if it will result in an aggregate oolding of 15% or rrore of an 

issuer's outstaooing voting securities, unless it will result in (see 5.2) 

either (a) a holding of voting securities which confer control (this will 

generally mean 50% - see 4.2.4) of an issuer that, together with the 

entities it controls (id.), has total assets or annual net sales (see 4.2 

am 4.3) of at least $10 million, or (b) a oolding of assets of the acquired 
68 

person valued at rrore than $10 million. Since previously held assets are 

never taken into account in applying the size..:of-acquisition test to a 

subsequent voting securities acquisition (see 5.2.2), criterion (b) will 

not be met in such an acquisition aoo the statutory $15 million/15% test, 

as it applies to teooer offers aoo other voting securities acg:uisitions, 

has thus effectively been amerrled to a "$15 or 50%" test. 'Ibe rules for 

calculating percentage are discussed in 5.4. 

5.2. Aggregation of pre-ac,quisition holdings. 'Ibe criterion for 

determining whether an acg:uisition will meet the size-of-acg:uisition test 

is the percentage or dollar value of the voting securities to be held "as a 

result of" that acg:uisition. 

5.2.1. Previously held voting securities. In general, all 

voting securities of the same issuer which the acg:uiring person will oold 

after the acg:uisition is consumnated, incll.rling those it (incll.rling its 

controlled entities - see 4.2) alrea:ly owns are considered securities 
69 

it will hold "as a result of" the acg:uisition. Whether, ~, the $15 

million level is to be crossed in one tender offer by A for B's voting 

-18-



securities or series of fifteen million private purchases of such

securities by 15 separate entities incluaed in is not relevant in

either case the transaction which results in an aggregate 15 million

holding will meet the test Previously held voting securities are not

so aggregated only if held as result of prior acquisition which

qualified for any exenption and ii that exenption was not itself one

such as those discussed in 265 which depended on the arrount of securi
70

ties acquired

522 held The sizeofacquisition

test will be met where the acquired person will hold voting securities

and of the acquired person having an aggregate value in excess

of 15 million even if the voting securities thenselves do not have

such value However previously held assets are never taken into

account in determining whether subsequent acquisition of

71

will meet this test

53 threshold By reason of the aggre

gation requirement once the 15 million level has been exceeded subse

quent acquisition of even single voting security of any issuer lQi
in the sane person may depending on the market value of the prior holding

at the time of the acquisition see 552 be reportable

because it will result in that sane dollar level being crossed regard
72

less of the aggregate percentage held avoid the potential burden

someness of this requirement the Rules provide that if certain on

19

securities or a series of fifteen $1 million private purchases of such 

securities by 15 separate entities inclooed in A, is not relevant: in 

either case, the transaction which results in an aggregate $15 million 

holding will meet the test. Previously held voting securities are not 

so aggregated only if (i) held as a result of a prior acquisition which 

qualified for any exemption, and (ii) that exemption was not itself one 

(such as tix:>se discussed in 2.6.5) which depended on the aroount of securi-
70 

ties acquired. 

5.2.2. Previously held assets. '!he size-of-acquisition 

test will be met where the acquired person will hold voting securities 

and assets of the acquired person havir¥3 an aggregate value in excess 

of $15 million, even if the votir¥3 securities thenselves do not have 

such a value. However, previously held assets are never taken into 

account in detemining whether a subsequent acquisition of voting 
71 

securities will meet this test. 

5.3. Notification threshold exemption. By reason of the aggre­

gation requirement, once the $15 million level has been exceeded a subse­

quent acquisition of even a sir¥3le votir¥3 security of any issuer inclooed 

in the sane person may (depending on the market value of the pr1or holding 

at the time of the subsequent acquisition - see 5.5.2) be re:p:,rtable, 

because it will "result in" that sane dollar level being crossed, regard-
72 

less of the aggregate percentage held. 'lb avoid the :p:>tential burden-

SOineness of this requirement, the Rules provide that, if certain condi-
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tions have been met with respect to an acquisition the acquisi

tion which met or exceeded any of four notification thresh

olds the acquiring person may within five years fran the expiration or

early termination of the waiting period applicable to that acquisition

make further acquisitions collectively the second acquisition of the

same issuers voting securities without having to file new Form and

observe new waiting period provided its aggregate holdings after consum

mation of the second acquisition does not cross any higher threshold

73

531 These are 15 of

an issuer outstanding voting securities or an aggregate total amount of

an acquired persons voting securities and assets exceeding 15 million in

value this threshold is the same as the statutory sizeofacquisition test

see 51 15 of an issuers outstanding voting securities if

valued in excess of 15 million if the second acquisition increases

the aggregate holding fran 15 12 million to 20 scrth 16 million

it crosses threshold 25 and 50 once 50 has been exceeded

subsequent acquisitions are exeupt see 263 Note however that the

minimum dollar value exenption see 512 exenpts second acquisition

which crosses thresholds or but does not result in an

aggregate holding valued at nore than 15 million or ii crosses threshold

with respect to an issuer which together with its controlled entities

has assets with value of less than 10 million Also note however that

the rule for determining the percentage of an issuer voting securities

20

tions have been met with res-pect to an acquisition (the "first acquisi­

tion") which met or exceeded ("crossed") any of four "notification thresh­

olds," the acquiring person may, within five years fran the expiration (or 

early tetmination) of the waiting period applicable to that acquisition, 

make further acquisitions (collectively, the "second acquisition") of the 

same issuer's voting securities with:::>ut having to file_a new Form and 

observe a new waiting period provided its aggregate holdings after consum­

mation of the second acquisition does not cross any higher threshold. 

73 
5.3.1. Notification thresholds. 'lllese are: (a) 15% of 

an issuer's outstanding voting securities or an aggregate total cl'I\Ount of 

an acquired person's voting securities and assets exceeding $15 million in 

value (this thresoold is the same as the statutory size-of-acquisition test 

- see 5.1) : (b) 15% of an issuer's outstanding voting securities, if 

valued in excess of $15 million (i.e., if the second acquisition increases 

the aggregate oolding fran 15% worth $12 million to 20% worth $16 million 

it crosses thresoold (b)): (c) 25%: and (d) 50% (once 50% has been exceeded, 

subsequent acquisitions are exenpt - see 2.6.3). Note, however, that the 

minimum dollar value exenption (see 5.1.2) exempts a second acquisition 

which (i) crosses thresoolds (a), (b) or (c) but does not result in an 

aggregate oolding valued at rrore than $15 million, or ( ii) crosses threshold 

(d) with respect to an issuer which, together with its controlled entities, 

has assets with a value of less than $10 million. Also note, however, that 

the rule for detetmining the Fercentage of an issuer's voting securities 
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see 54 renders the exemption inapplicable to second acqui of

voting securities of different issuer incl in the iE person

74

532 to the These are

The first acquisition must have been rep3rted

under Section 7A If the first acquisition crossed the 25 threshold

but was not reprted because it did not result in holding with value in

excess of 15 million was within the minimum dollar value exemption

second acquisition which results in such holding will be outside the

exemption even if it does not cross the 50 threshold Thus second

acquisition increasing holding resulting fran first acquisition

consummated before the September 1978 effective date of Section 7A can

never qualify for the exemption even if it was re under ihe FTCs
75Sec 7A notification progran

Forms must have been filed for the first

acquisition both by the acquiring the persons Even if

although the latter did not file the acquisition was tender offer or

other 80130 acquisition consummated after the acquiring person ha filed

as is permitted see 312 the second acquisition is not exempt

If within one year of the expiration or

early termination of the waiting period applicable to its first acquisi

tion the acquiring person did not cross the highest threshold its Form

permitted it to cross the only exempt second acquisition is one which does

21

(see 5.4) reooers the exemption inapplicable to a secooo acqui~ition of 

voting securities of a different issuer included in the sane person. 

74 
5.3.2. Conditions to the exemption. 'Ihese are: 

(a) The first acquisition must have been refX)rted 

under Section 7A. If,~, the first acquisition crossed the 25% thresoold 

but was not refX)rted because it did not result in a holding with a value in 

excess of $15 million (i.e., was within the minimum dollar value exemption), 

any second acquisition which results in such a oolding will be outside the 

exenption, even if it does not cross the 50% thresoold. 'Ihus, a second 

acquisition increasing a oolding resulting fran a first acquisition 

consummated before the Septenber 5, 1978 effective date of Section 7A can 

never qualify for the exemption, even if it was refX)rted under the FI'C's 
75 

pre-Section 7A notification program. 

(b) FoDnS must have been filed for the first 

acquisition both by the acquiring aoo the acquired persons. Even if, 

although the latter did not file, the acquisition was a teooe~ offer or 

other 801.30 acquisition consummated after the acquiring person hcrl filed, 

as is permitted (see 3.1.2), the secooo acquisition is not exempt. 

(c) If, within one year of the expiration (or 

early termination) of the waiting period applicable to its first acquisi­

tion, the acquiring person did not cross the highest threshold its Fonn 

permitted it to cross, the only exempt secooo acquisition is one which does 
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not cross the highest threshold actually exceeded within that period If

As first acquisition was partial tender offer for 49 of Bs voting

securities As Form relating thereto is treated as filing at the 25

threshold if only 20 was tendered but within the oneyear period made

additional purchases resulting in an aggregate holding of 25 of voting

securities at the end of that period the first acquisition will be treated

as having crossed the 25 threshold and may auring the next years

make second acquisition increasing its holding to any percentage less

than 50 the next threshold in reliance on the exauption but if at the

end of the oneyear period As aggregate holding although it had value

in excess of 15 million ccutprised only 22 the first acquisition will

only be treated as having crossed the thresholds 25 and second

acquisition which increases its aggregate holding to 25 will not be exempt

54

541 is voting The percentage of an

issuers voting securities to be held as result of an acquisition is

based rot on the ratio between the aggregate number of securities to be

held as result thereof and the total number outstanding but on the ratio

between the aggregate number of votes for directors which the securities to

be so held entitle the holders to cast to the aggregate number of such

76

votes which the total outstanding securities entitle the holders to cast

If the acquisition will increase the number of exercisable votes the

22

not cross the highest thresoold actually exceeded within that p:riod. If, 

~, A's first acquisition was a partial tender offer for 49% of B's voting 

securities, A's Form relating thereto is treated as a filing at the 25% 

thresoold; if only 20% was tendered but, within the one-year p:riod, A made 

additional purchases resulting in an aggregate oolding of 25% of B's voting 

securities at the end of that period, the first acquisition will be treated 

as having crossed the 25% thresoold and A may, puring the next 4 years, 

make a second acquisition incre!asing its oolding to any p:rcentage less 

than 50% (the next thresoold) in reliance on the exemption; but if, at the 

end of the one-year p:riod, A's aggregate oolding, alt.txiugh it had a value 

in excess of $15 million, canp1~ised only 22%, the first acquisition will 

only be treated as having crossed the thresoolds below 25% and a second 

acquisition which increases its aggregate oolding to 25% will not be exempt. 

5.4. Calculating percentages. 

5.4.1. Criterion is voting power. 'lbe percentage of an 

issuer's voting securities to be held as a result of an acquisition is 

based oot on the ratio between the aggregate number of securities to be 

held as a result thereof and the total number outstanding, but on the ratio 

between the aggregate number of votes for directors which the securities to 

be so held entitle the oolder(.s) to cast to the aggregate number of such 
76 

votes which the total outstanding securities entitle the oolder(s) to cast. 

If the acquisition will increase the number of exercisable votes, the 
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77

canputation must give effect to this prospective increase Due to the

effects of weighted voting of different classes of voting security cunu

lative voting or other charter provisions the percentage of exercisable

votes may be greater or less than the number of outstanding securities Note

that since the grant of proxy does not increase the voting power of the

78

subject share it does not impact the percentage calculation thus proxy

contests are not covered by Section 7A

542 to acquired person The

percentage calculation with respect to an issuer voting securities is

based only on the voting power of the outstanding voting securities of that

issuer even though it may not be an ultimate parent entity for other pur

poses the issuer is the only acquired person for the purpose of the

79

calculation Note that in canputing value rather than percentage with

respect to the acquired securities the general definition of acquired

person applies see 511

55

551 securities to be The value of

exchange or kQQl voting securities acquired in an 801 30 acquisi

tion is either the market price or if known and greater the acquisition
80

price The acquisition price of such securities is the aggregate consider
81

ation to be paid thus in an exchange offer the acquisition price corn

prises the aggregate value of the number of securities offered to tendering

shareholders if these are not publicly traed their value is fair market

23

77 
canputation must give effect to this prospective increase. Due to the 

effects of weighted voting of different classes of voting security, cumu­

lative voting or other charter provisions, the percentage of exercisable 

votes may be greater or less than the number of outstanding securities. Note 

that, since the grant of a proxy does not increase the voting power of the 

subject share, it does not impact the percentage calculation; 

contests are not CO'lered by Section 7A. 

78 
thus, proxy 

5.4.2. Relationship to "acquired person" definition. 'lhe 

percentage calculation with respect to an issuer's voting securities is 

based only on the voting power of the outstanding voting securities of that 

issuer; even tmugh it may not be an ult:ima.te parent entity for other pur­

p:::>ses, the issuer is the only "acquired person" for the purpose of the 
79 

calculation. Note that in CCIIlfiuting value, rather than percentage, with 

respect to the acquired securities, the general definition of "acquired 

person" applies (see 5. 1 .1). 

S.S. Calculating value. 

5.5.1. _Voting securities to be acquired. 'lhe value of 

exchange- or NASDAQ-listed voting securities acquired in an 801.30 acquisi­

tion is either the market price or, if known and greater, the acquisition 
80 

price. The "acquisition price" of such securities is the aggregate consider-
81 

ation to be paid (thus, in an exchange offer the acquisition price com-

prises the aggregate value of thG number of securities offered to tendering 

shareoolders - if these are not publicly trcrled, their value is fair market 
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82

value as determined by the acquiring persons board of directors The

market price of such securities is the lowest closing price within the 45

calendar days preceding the date notice is given to the target see 252a
or the acqisition is consummated Since tender offers are priced to give

the targets sharetthders preniun over market price the acquisition

price the offer price will be determinative If on the determi

nation date the lowest market price is such that the acquisition if then

consummated not meet the sizeofacquisition test subsequent

increases in market price reflecting the markets reaction to the

announcement of tender offer do not make the acquisition retrrtable

provided it is consununated within the next 45 days after that thne value

must be cc and will therefore reflect the increased market

price

552 securities already The value of

previously acquired voting securities which must be aggregated with those

to be subsequently acquired see 52 is not the price for which they were

originally acquired but their value on the determination date for the

85

acquisition so that if those securities are exchange or

listed they must be revalued on the basis of the lowest closing

86

price within the 45 days preceding such date

24

82 
valu~, as detennined by the acquiring person's board of directors } • The 

"market price" of such securities is the lowest closing price within the 45 

calendar days preceding the date notice is given to the target (see 2.5.2(a)) 

or the acqisition is consummated. Since tender offers are priced to give 

the target's shareoolders a premiun over market price, the acquisition 

price, i.e., the offer price, will be deteminative. If, on the detenni­

nation date, the lowest market price is such that the acquisition, if then 

consummated, \\Ould not meet the size-of-acquisition test, subsequent 

increases in market price (~:_, reflecting the market's reaction to the 

announcement of a tender offer) do not make the acquisition rep:,rtable 

provided it is consummated within the next 45 days; after that time, value 

must be re-canputed and will therefore reflect the increased market 

price. 

5.5.2. Voting securities already held. The value of 

previously acquired voting securities which must be aggregated with those 

to be subsequently acquired (see 5.2) is not the price for which they were 

originally acquired but their value on the detennination date for the 
85 

subsequent acquisition, so that if those securities are exchange- or 

NASDAQ-listed, they must be re-valued on the basis of the lowest closing 
86 

price within the 45 days preceding such date. 
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15 Usc 18a

16 CFR Parts 80103 43 Fed Reg 33450 July 31 1978 corrected

in 43 Fed Reg 34443 August 1978

43 Fed Reg 33450 July 31 1978 The Statement is herein
after cited by reference to the relevant page in 43 Fed Reg

Rule 80330 provides for formal and informal including telephonic
staff interpretations and for staff references of interpretation

requests to the FTC commissioners Staff unlike the CcnTtissioners

formal interpretations are not required to be inar in the

Federal Register but are currently being filed in the FTCs public
reference sect ion

See Lipton and Steinberger and Law

JournalSeminars Press 1978 72 Law JournalSeminars Press
and Acquisitions under Axinn and Fogg

coChairmen 1978

Section 7Aa1 Rule 80111

Rules 8011g and

Rule 8011g1

Statement at 33464

10 See eg copper co 584 F2d
1195 2d cir 1978 Cf Securities Fuqua Invest
ment Company et Fed Sec Rep CCH 96750 Mass
Dec 19 1978 The SECs revised proposed tender offer rules
Release No 3415548 Feb 1979 reflect its continued view that

the term tender offer should not be limited to conventionaltype
formal offers

11 On Mardi 1979 tenator Kennedy introduced Senate bill S600
to prohibit mergers and acquisitions of control where each party has

assets and sales exceeding billion or 350 billion or one party has

assets or sales exceeding 350 million and the other has at least 20
of the net sales in any line of nQi in any section of the US
with annual net sales of nore than 100 million Affirmative defenses

of substantial procompetitive effect prarotion of efficiencies and

divestiture of viable business units would be available except for

acquisitions between two billion persons

12 Section 7Af

13 Sections 7Ae2 and g2
25

1. 15 u.s.c. § 18a. 

2. 16 C.F.R. Parts 801-03, 43 Fed. Reg. 33450 (July 31, 1978), corrected 
in 43 Fed. Reg. 34443 (August 4, 1978). 

3. 43 Fed. Reg. 33450 et seg. (July 31, 1978). '!he Statenent is herein­
after cited by reference to the relevant page in 43 Fed. Reg. 

4. Rule 803.30 provides for fonnal and informal ( including telephonic) 
staff interpretations and for staff references of interpretation 
requests to the FTC canmissioners. Staff, tmlike the Camnissioners', 
formal interpretations are not required to be surrmarized in the 
Federal Register but are currently being filed in the FTC's p.iblic 
reference section. 

5. See, ~: Lipton and Steinberger, Takeovers and Freezeouts, Law 
Journal-Seminars Press, 1978, 11 7.2; Law Journal-Seminars Press, 
Mergers and Ac.guisitions under Hart-Scott-Rodino (Axinn and Fogg, 
~hairmen), 1978. 

6. Section 7A(a)(1); Rule 801.1(1). 

7. Rules 801.1(g)(2) and (3). 

• 8. Rule 801.l(g)(l). 

9. Statement at 33464. 

10. See, e.g., Kennecott Copper Corp. v. Curtiss-wright Corp., 584 F.2d 
1195 (2d Cir. 1978). Cf. S-G Securities, Inc. v. The Fugua Invest­
ment Company, et. al., Fed. Sec. L. Rep. (CCH) 11 96,750 (D. Mass. 
Dec. 19, 1978). '!he SEC's revised prO?Jsed tender offer rules, 
Release No. 34-15548, Feb. 5, 1979, reflect its continued view that 
the term "tender offer" should not be limited to conventional-type 
formal offers. 

11. On March 8, 1979, $enator Kennedy introduced a Senate bill (5600) 
to prohibit mergers and acquisitions of control where each party has 
assets and sales exceeding $2 billion or $350 billion or one party has 
assets or sales exceeding $350 million and the other has at least 20% 
of the net sales in any line of canmerce in any section of the U.S. 
with annual net sales of nore than $100 million. Affinnative defenses 
of substantial pro-canpetitive effect, prarotion of "efficiencies" and 
divestiture of "viable business tmits" would be available except for 
acquisitions between two $2 billion persons. 

12. Section 7A(f). 

13. Sections 7A(e)(2) and (g)(2). 
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18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

33

34

35

36

37

38

39

14 Statenent at 3350833509

See 122 Cong Rec 810293 daily ed Sept 16 1976 Repre
sentative Rodino

Section 7Aail
16 CFR 1114

28 CFR 506

16 CFR 13b 28 CFR 506

Statanent at 33505 28 CFR 506

Statanent at 33453

Rule 8035a

Statenent at 33510

Section 7Ah iif USC 552

Statenent at 33519

aQme at 33518

Rule 8011f1

Rule 8011f2
Rule 80231

FTC note to Rule 80231 The Statsuent at 33476 makes it clear that

the 15 ih 25 million tests are cumulative Conversion means exchange
wittout the payment of aftditional consideration exclullng transfer

costs and payments to cauplete fractional shares Rule 8011f3
Convertible securities constitute assets for purpses of the sizeof
person test see in text Statement at 33462

Section 7Ac3
Rule 80230

Example in FTC note to Rule 80230

Section 7Ac9 Rule 8029

Statement at 33489

Rule 80264 Statetient at 33503

Rule 80264c

Rule 8011i1

Statement at 33465

26

14. Statement at 33508-33509. 

l5. See 122 Cong. Rec. H10,293 (daily ed. Sept. 16, 1976) (~ Repre-
sentative Rodino). 

16. Section 7A(a)(i)(l). 

17. 16 C.F.R. §§ 1.1-1.4. 

18. 28 C.F.R. § 50.6. 

19. 16 C.F.R. §1.3(b): 28 C.F.R. §50.6. 

20. Statement at 33505: 28 C.F.R. §50.6. 

21. Statement at 33453. 

22. Rule 803.5(a). 

23. Statement at 33510. 

24. Section 7A(h), nodifying S u.s.c. § 552. 

25. Statement at 33519. 

26. Statement at 33518. 

27. Rule 801.1(f)(1). 

28. Rule 801.1(f)(2). 

29. Rule 802.31. 

30. FI'C note to Rule 802.31. The Statement, at·33476, makes it clear that 
the 15% and $25 million tests are cumulative. Conversion means exchange 
witoout the payment of crlditional consideration (exclooing transfer 
costs and payments made to canplete fractional shares) • Rule 801 • 1 ( f) ( 3) • 
Convertible securities constitute assets for purposes of the size-of­
person test (see 4 in text). Statement at 33462. 

31. Section 7A(c)(3). 

32. Rule 802.30. 

33. Example 4 in FI'C note to Rule 802.30. 

34. Section 7A(c)(9): Rule 802.9. 

35. Statement at 33489. 

36. Rule 802.64: Statement at 33503. 

37. Rule 802.64(c). 

38. Rule 801.1(i)(1) 

39. Statement at 33465. 

-26-



40 Statement at 33519

41 Section 7Ab1
42 Id Rules 80310a and

43 Rule 80130b

Section 7Ab2 Rule 80311

45 Roger Dennis mergNotification Program First

remarks before New York Law Journal Law Journal SeminarsPress

seminar Oct 16 1978

46 Section 7ae2 80320c

47 Statement at 33494

48 Rule 80320b

49 Section 7Ae1 Rule 80320a1

50 Rule 80320b1

51 See Statement at 33514

52 Rule 80321

53 Statement at 33516

54 Section 7Ae2 Rule 80320c Statement at 33515 and 33516

55 Rule 80223 However an amendment to the offer price may extend the

required length of the offer under state takeover statutes or trigger

new witndrawal rights under the Exchange Act

56 Section 7Ab1 as modified with respect to nontender offer 80130

acquisitions by Rules 80130b1 and 80310a1 Rule 8035b

57 The text restates the test as set forth in Section 7Aa2
58 person is engaged in manufacturing if it produces in and derives

annual revenues of more than million aQ industries classified

as manufacturing in the Census Bureau standard industrial class

fication SIC system Rile 8011j The furnishing of revenue

data by SIC product code is central requirement of the Form

59 Rules 8011a and 8012

60 Rule 80121b

61 Rule 8011a2

40. Statenent at 33519. 

41. Section 7A(b)(1). 

42. Id.: Rules 803.10(a) and (b). 

43. Rule 801.30(b)(2). 

44. Section 7A(b)(2): Rule 803.11. 

45. Ic>ger J. Dennis, The Premerger Notification Program - A First I.Dok, 
renarks before a New York Law Journal/ Law Journal Seminars-Press 
seminar, Oct. 16, 1978. 

46. Section 7a(e)(2): Rule 803.20(c). 

47. Statenent at 33494. 

48. Rule 803.20(b)(2)(ii). 

49. Section 7A(e)(1): Rule 803.20(a)(1). 

50. Rule 803.20(b)(1). 

51. See Statenent at 33514. 

52. Rule 803.21. 

53. Statenent at 33516. 

54. Section 7A(e)(2): Rule 803.20(c); Statenent at 33515 and 33516. 

55. Rule 802.23. However, an amendment to the offer price may extend the 
required length of the offer under state takeover statutes or trigger 
new witirlrawal rights under the Exchan;Je Act. 

56. Section 7A(b)( 1), as roodified, with respect to non-tender offer 801.30 
acquisitions, by Rules 801.30(b)(1) and 803.10(a)(1); Rule 803.S(b). 

57. The text restates the test as set forth in Section 7A(a)(2). 

58. A person is engaged in manufacturing if it produces in, arxl derives 
annual revenues of m:>re than $1 million fran, industries classified 
as manufacturing in the Census Bureau's standard industrial classi­
fication ("SIC") systan. Rule 801.l(j). 'Ihe furnishing of revenue 
data by SIC product code is a central requirenent of the Form. 

59. Rules 801.l(a) and 801.2. 

60. Rule 801.21(b). 

61. Rule 801.1(a)(2). 
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62 Rule 8011b

63 Rule 8011c See also Statement at 33458

64 Rule 1c See also Statement at 33458 The SECs rules are

set forth in Rule 3d3 under the Exchange Act see also Exchange Act

No 14692 April 21 1978

65 Rules 80111a and b1
66 Rules 80111b2 and

67 Section 7Aa3B
68 Rule 80220b undifying Section 7Aa3A
69 Rules 80114

70 Rule 80115

71 Rule 80113b2

72 See Statement at 33477 and 33492

73 Rule 8011h

74 Rule 80221

75 39 Fed Peg 35717 Oct 1974 Persons required to file Forms

under Section 7A or exempt aQ so doing are also exempt from the

former program 43 Fed Peg 28045 June 28 1978 Ebwever special

reports filed under the fonrer program with respect to an acquisition

to be consummated on or after September 1978 do not fulfill Section

7As fiinq requirement Statement at 33518

76 Rule 80112b The information regarding the issuers outstanding

securities contained in its most recent SEC filings may generally be

relied on Rule 80112b

77 Id See also Statement at 33475

78 Example in FIt note to Rule 80112b Statement at 33475

79 Rules 8012b arid 80112a

80 Rule 80110a1

81 Rule 80110c2

82 Rules 80110a2ii and 80110c

83 Rule 801

84 Statement at 33471

85 Rule 80113a

86 Rules 80113a2i and 80l10c1
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62. Rule 801.l(b). 

63. Rule 801. 1 (c). See, also,, Statement at 33458. 

64. Rule 801.1(c)(2). See, also, Statement at 33458. 'lhe sEC:s rules are 
set forth in Rule 13d-3 under the Exchange Act; see also, Exchange Act 

_ Release No. 14692 (April 21, 1978). 

65. Rules 801.ll(a) and (b)(l). 

66. Rules 801.11 ( (b) (2) and (c). 

67. Section 7A(a)(3)(B). 

68. Rule 802.20(b), IYOdifyi.ng Section 7A(a)(3)(A). 

69. Rules 801.14. 

70. Rule 801.15. 

71. Rule 801.13(b)(2). 

72. See Statement at 33477 and 33492. 

73. Rule 801.l(h). 

74. Rule 802.21. 

75. 39 Fed. Reg. 35717 (Oct. 3, 1974). Persons required to file Fot:mS 

under Section 7A, or exempt fran so doing, are also exempt from the 
former program. 43 Fed. Reg. 28045 (June 28, 1978). Ebwever, special 
reJ;OrtS filed under the former program with respect to an acquisition 
to l:::e consummated on or after September 5, 1978 do not fulfill Section 
7A's filing requirement. Statement at 33518. 

76. Rule 801.12(b). 'lhe information regarding the issuer's outstanding 
securities contained in its rrost recent SEC filings may generally be 
relied on. Rule 801.12(b)(3). · 

77. Id. See, also, Statement at 33475. 

78. Example 1 in FTC note to Rule 801. 12(b); Statement at 33475. 

79. Rules 801.2(b) and 801. 12(a). 

80. Rule 801.l0(a)(l). 

81. Rule 801.10(c)(2). 

82. Rules 801.10(a)(2)(ii) and 801.10(c)(3). 

83. Rule 801.l0(c)(l). 

84. Statement at 33471. 

85. Rule 801.13(a)(2). 

86. Rules 801. 13(a)(2)(i) and 801.l0(c)(l). 
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