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TENDER OFFERS UNDER HART-SCOTT-RODINO
PRE-ACQUISITION NOTIFICATION REQUIREMENTS*

Henry Lesser*¥*

1. INTRODUCTION.

1.1 The Act. Title II of the Hart-Scott-Rodino Antitrust
Improvements Act of 1976 added Section 7A to the Clayton Act ("Section
7A").1 Section 7A became effective on September 5, 1978, which was the
effective date of the final rules (the "Rules") promulgated thereunder
by the Federal Trade Commission (the "FTC").2 Section 7A prevents substan-
tial acquisitions from being consummated until the FTC and the Assistant
Attorney General in charge of the Antitrust Division of the Department of
Justice (the "Assistant Attorney General") have had the opportunity to
screen them under applicable federal antitrust laws, in particular
Section 7 of the Clayton Act. Section 7A's pre-acquisition notification
("file-and-wait") provisions have a significant practical impact on acqui-
sition timing and strategy.

1.2. Sources of law. Section 73, the Rules, the FIC's Statement

3 4
of Basis and Purpose and FTC interpretations together comprise a highly

technical body of law, which will likely grow more complex with additional

interpretations, judicial decisions and Rule amendments.

* Copyright of the author, 1979. All rights reserved. The law is stated
as of March 15, 1979.

** Associated with the firm of Wachtell, Lipton, Rosen & Katz. For conven-
ience of presentation, all footnotes are printed sequentially at the end of
the text.



1.3. Scope of discussion. This discussion summarizes the key

elements of the file-and-wait requirements, with particular reference
to tender offers. The impact of Section 7A on specific transactions
can be determined only from a close study of the above-mentioned

5
primary sources and the developing analytical literature.

2. OUTLINE OF REQUIREMENTS.

2.1. Basic effect. Section 7A proviées that, in general, any

acquisition which meets certain tests (a "reportable acquisition") may not
be consummated until (a) prior notification thereof, on a prescribed form
("Form"), has been filed with the FIC and the Assistant Attorney General
(the "Agencies"), and (b) a waiting period has either expired or been
prematurely terminated by the Agencies, which have the power to extend the
minimum period by requesting, prior to the expiration thereof, additional
information or documentary material relevant to the reported acquisition

("additional data") once from either party.

2.2. Applicability to tender offers. Although Section 7A's

file-and-wait provisions are frequently referred to as a "pre-merger" noti-
fication program, they apply to any reportable acquisition of voting secur-
ities or asset, regardless of legal structure, and are expressly applicable

to tender offers.

2.3. General tests. The general tests for a reportable acquisi-

tion are:



2.3.1. The commerce test. One or other of the acquiring

and the acquired persons (these are terms of art -- see 4.2) must be en-
gaged in, or in any activity affecting, commerce, as that concept is used
6

in the federal antitrust laws. /

2.3.2. The size tests. The acquisition must meet two

cumulative tests: (i) under the size—of-person test, it must involve an

acquiring and acquired person, one of which is a $100 million person and
the other of which is a $10 million person, the size of each being measured

by sales and/or assets (see 4); and (ii) under the size-of-acquisition test,

it must result in the acquiring person holding voting securities or assets
of a minimum aggregate amount, measured by dollar value or percentage -
although this is frequently described as the "15% or $15 million" test,
modifications to Section 7A in the Rules render this a misleading simplifi-

cation (see 5).

2.4. Special treatment of tender offers. The length of the

waiting period and the timing of its commencement and expiration depend on
the structure of the reportable acquisition. In that regard, although the
Rules treat all non-target-negotiated acquisitions ("801.30 acquisitions")
alike in several respects, for certain purposes tender offers, in parti-
cular cash tender offers (i.e., offers in which tendering stockholders
receive only cash),7 receive special treatment, €.9., (a) whereas the minimum
waiting period for an 801.30 acquisition is generally 30 days following the

filing of a Formm by the acquiring person (sometimes referred to as the

"offeror"), in a cash tender offer the minimum period is 15 days, and (b)



whereas the failure of the acquired person (sometimes referred to as the
"téiget") to respond to an Agency request for additional data generally
extends the waiting period, it does not have this effect in a tender offer.
The tender offer waiting periods and related timing considerations are

further discussed in 2.5.2 and 3.

2.4.1. Definition of tender offer. The Rules define a

tender offer as any acquisition of voting secu‘rities which is a tender
offer for purposes of Section 14 of the Securities Exchange Act of 1934,
as amended (the "Exchange Act'").8 This definition was intended to give
effect to the SEC's view that acquisitions not structured as a conven-—
tional tender offer, i.e., a formal offer to all target shareholders to
purchase some or all of their shares at a specified price, may consti-
tute a tender offex:'.9 However, recent court decisions adopting a
narrower defini‘cion10 heighten the importance of the special treatment of
tender offers un@er Section 73, although a pre-tender offer "beachhead"
acquisition of target stock which does not constitute an integrated part

of the offer may nevertheless be independently reportable.

2.4.1.1. Friendly and hostile offer. Section 73,

unlike many state takeover statutes, draws no distinction between negotiat-

ed ("friendly") and contested ("hostile") tender offers.

2.4.1.2. Exchange offers. Although cash tender

offers receive special treatment, an exchange or cash-and-stock offer is
a "tender offer" under Section 7A, since it is treated as such by the

Exchange Act.



2.5. Nature of Section 7A. Notwithstanding its significant

practical impact, Section 7A has a limited scope.

2.5.1. No change in antitrust law.

(a) Substantive law. Section 7A is a notice stat-

ute. It does not alter the criteria for determining whether an acquisition
violates substantive antitrust law. In particular, although its file-and-
wait requirements are keyed to the size of the acquisition and the parties
involved, rather than anti-competitive effect in any relevant market, a
reportable acquisition is not, through size per se, made violative of
substantive law.11

(b) Remedies. Although Section 7A entitles the
Agencies to expedited hearings of preliminary injunction motions filed in
government suits alleging antitrust violation.s,12 it does not change the
judicial standards to be applied in ruling on such motions and it confers
no additional remedies for such violations. 1In particular, it does not
enable the Agencies unilaterally to delay a reportable acquisition once the
waiting period has ended. Although an additional data request (except one
made to a tender offer t':arget) extends the initial waiting until a specified
period after the response thereto (see 3.2.1 and 3.2), any further extension
may be ordered only by a federal district court on the basis of lack of |
substantial compliance with Section 7A.13 However, the FIC's view is that
any failure to furnish required data is a potential failure of substantial
compliance and that the burdensomeness and cost involved in obtaining such
data cannot per se excuse a failure to suppl;l;it. If this view, which the
legislative history of Section 7A does not 51.1}::Jport,15 prevails, thé .making

of an additional data request can have a substantial delaying effect.

5=



(c) Pre-clearance. Section 7A is not a pre-clear-

ance statute and expiration of the waiting period confers no automatic anti-
trust immunity. Although the Agencies have the power prematurely to termi-
nate a waiting period and a favorable business review (see next sentence)
may be the basis of an early termination (see 3.1.3), Section 7A provides
that the taking or amitting to take of any action thereunder by the Agencies
does not preclude their subsequent antitrust enforcement action against

a reported acquisition.16 FIC advisory opinior;s 17and Department of
Justice business review 1etter:s18 remain available forms of antitrust
pre-clearance in appropriate cases but they do not bar future enforce-

ment action by the issuing 23gency19 nor constitute an exception to, or
preclude immediate enforcement action by the non-issuing Agency against

20
an acquisition reported under, Section 7A.

2.5.2. Only consummation prohibited. It is the consumma-

tion of a reportable acquisition that is conditioned on compliance with

the file-and-wait requirements, and "consutmation" is defined as closing
or transfer of title.21 This permits all steps in an acquisition, other
than its campletion, to be taken even before the waiting period starts to

run. In particular:

(a) Section 7A, unlike many state takeover statutes,
does not delay the commencement of a tender offer. Although the offeror
must have notified the target of, and publicly announced, its intention to

22
make the offer before its Form can be filed, there is no prescribed mini-



mum period between fulfillment of these requirements and the filing, and
the announcement requirement may be met by a state takeover statute filing
which is deemed public under applicable law, a press release or the actual
publication and commencement of the offer.23 Accordingly, Section 7A does
not prevent a tender offer from being commenced on the same day that the

offeror gives its notice, makes its announcement and files its Form.

(b) Section 7A does not require the finalization
of arrangements for the tendering of shares (e.g., execution of the dealer-
manager, depositary and forwarding agent agreements) to be deferred nor

prevent the tendering of shares during the waiting period.

(c) Unlike the Exchange Act, many state takeover
statutes and stock exchange rules, Section 7A does not require the ofrier
to be kept open for any minimum period, nor does it give tendering share-
holders withdrawal rights if the offer expires before the waiting period ends.
Accordingly, subject to appropriate securities laws disclosure, (i) tendered
shares, up to that number which in percentage or dollar value do not meet
the size-of-acquisition test (see 5), may be accepted and paid for during
the waiting period, and (ii) the offeror may end the offer on its scheduled
acquisition date, although the waiting period has not ended, without having
to return tendered shares (although Exchange Act withdrawal rights become
exercisable if tendered shares not purchased within 60 days of commencement

of the offer).



2.5.3. Filing not public information. Section 7A is not

a ;;u;)lic disclosure statute. It expressly exempts filings from disclosure
by the Agencies under the Freedam of Information Act.24 It also prohibits
the Agencies from disclosing the filed information except in connection
with judicial or administrative proceedings, although the FIC views this
exception as granting each Agency a disclosure discretion is any proceeding
in which it is plaintiff or defendant, whether or not the person who filed

25
the information is also a party thereto.

2.6. Certain exceptions. The significant exceptions to Section

7A's file-and-wait requirements include the following (as well as those
noted in 5). The FIC interprets 7A to preclude the Agencies from issuing

26
ad hoc exemptions.

2.6.1. Non-voting securities. The definition of "voting

security" excludes any security which, neither presently nor on conversion,
entitles the holder to vote for directors of the issuer or any other entity

27
included in the same person (the test of inclusion being control - see 4.2).

2.6.2. Convertible voting securities. Although a security

which, on conversion, would entitle the holder to vote for directors (a

28
"convertible voting security") is a voting security, its acquisition is
29
exempt. However, conversion may result in a reportable acquisition of
30

the underlying voting securities.

2.6.3. Acquisition by 50% owner. Section 7A exempts an

acquisition of voting securities by an acquiring person already owning 50%



- 31
of the same issuer's voting securities. Thus, if 50% of a target is ac~

quired in a tender offer, a second step merger (see 3.4) to the remaining

public interest is not reportable.

2.6.4. Self-tenders. Whenever the acquiring and acquired

persons (see 4.2) are the same, the acquisition is exempt as an intra-per-
32
son transaction. Since such transactions include a corporation's repur-
33
chase of its own shares, a tender offer by an issuer for its own voting

securities is exempt.

2.6.5. Investment exemptions.

(a) 10% exemption. An acquisition of voting secu-

rities made solely for the purpose of investment (see 2.6.5(c)) is exempt
provided the securities held "as a result of" the acquisition (this is a

temm of art - see 5.2) do not exceed 10% of the issuer's outstanding voting
34
securities, even if such securities meet the $15 million size-of-acquisi-
35
tion test (see 5.1.1).

.(b) Institutional investor exemption. Various

types of fin;ncial institution (e.g., banks, insurance companies and broker-
dealers) are "institutional investors" generally exempted from reporting
acquisitions of voting securities (i) made directly by them in the ordinary
course of their business and solely for invéstment (see 2.6.5(c)), and (ii)
not resulting in the institution or any other entity included in the same
person (see 4.2) either controlling the issuer (see 4.2.4) or holding both

(see 2.6.5(d)) more than 15% of the issuer's outstanding voting securities



36
and more than $25 million thereof in value. However, the exemption is

inépialicable if either (i) the issuer of the acquired securities _is an
institution of the same type as the acquiring institution or any entity
included in the same person as the latter, or (ii) any other such entity
which is not itself an institutional investor holds voting securities,

37
other than convertible voting securities (see 2.6.2), of the same issuer.

(c) Solely for Investment. Investment intention

requires an absence of intention of participating in the formulation,
detemmination or direction of the issuer's basic business decisions.38 The
Agencies will not consider the voting of the acquired securities per se

as evidence of a non-investment purpose but will so consider certain types
of conduct, including (i) nominating a candidate for election to the issuer's
board of directors, (ii) proposing corporate action requiring shareholder
approval, (iii) soliciting proxies, (iv) having a controlling shareholder,
director, officer or employee simultaneously serving as an offeror or direc-

39
tor of the issuer, or (v) being a competitor of the issuer.

(d) No arbitrage exemption. Arbitrageurs play a

key role in the outcome of tender offers through their accumulation of
substantial blocks of target stock for the express purpose of tendering.
However, the FTC has denied them any special exemption and requires them
to qualify for the institutional investor exenption.40 Generally, they will
so qualify, as broker-dealers buying solely to liquidate their position at
a premium: while a single arbitrageur might acquire target stock valued at

more than $25 million, an arbitrage position is unlikely to exceed 15% of a

target's outstanding voting securities.

-10~



3. TENDER OFFER WAITING PERIOD.

3.1. Initial Waiting Period.

3.1.1. Commencement. The minimum waiting period for a

reportable tender offer is either (a) cash offer - 15 days following the

date the offeror's Form is filed, or (b) non-cash offer - 30 days following
41
such date. All Section 7A waiting periods, initial and extended, are

measured in calendar days, start to run on the date of a triggering filing
and expire at 11:59 P.M., Eastern Time, on the last day of the period,
which is measured fram the day following the filing date.42 In effect,
therefore, a reportable offer cannot be consummated until the 17th (cash

offer) or 32nd (non-cash offer) day fram the date of filing.

3.1.2. Target's failure to file. The target is required

to file its own Form within 15 days, or 10 days in a cash tender offer,
following (i.e., excluding) the date the offeror's Form was filed (the
acquiring person's pre-filing notice, see 2.5.2, must advise the target
of its anticipated filing date).43 However, breach of this obligation will
not delay the consummation of the offer, since the initial waiting period

for all 801.30 acquisitions is triggered by the acquiring person's filing
(cf. 3.2.4).

3.1.3. Early termination, The Agencies may prematurely

terminate any waiting period after the acquiring person's Form has been
filed, provided (a) the acquired person has also filed its Form (even in

an 801.30 acquisition), (b) no additional data request is outstanding, and

-11-



(c) the Agencies have decided to make‘no (or no further) such request or
take any other action within the waiting period.44 Neither Section 7A nor
the Rules contain any substantive criteria for early terminations and the
several termination notices which the Agencies have to date published in
the Federal Register have set forth no reasons for their issuance. However,
a Special Assistant to the Assistant Attorney General has stated that fac-
tors found persuasive in granting early termination requests have included
"constraints on available financing and the peculiar cyclical nature of the
acquired business," that a favorable business review (see 2.5.1(c)) will
make early termination possible but that the Agencies will be reluctant to

45
lose their neutrality by granting requests where there are competing offers.

3.2. Requests for additional data.

3.2.1 Extension of waiting period. A request for additional

data made during the initial waiting period generally extends that period for
a specified number of days following the date the data is filed with the

requesting Agency: (a) cash tender offer - 10 days; (b) any other case -
20 days.46 The cash or non-cash nature of the offer is detemmined on the
date the data is filed.47 Since the request may be made by telephone pro-
vided written confirmation is mailed before the initial period expires?8

it can be made on the last day of the waiting period. Generally, requests
to both parties on different dates will have a cumulative extension effect.
However, a tender offer cannot be delayed by the target's failure to respond

to a request made to it - see 3.2.4.

3.2.2. To whom made. The Agencies may request additional

data from (a) any person required to file a Form, including a tender offer

target, (b) any entity included in the same person (see 4.2) and (c) any

-12-



49
officer, director, partner, agent or employee thereof. However, both
50
Agencies cannot make a request to the same entity or individual and each
51
Agency may make only one request to each side.

3.2.3. Time for responding. Additional data must be sup-
52
plied within a reasonable time. The Agencies' stated intention is to
53
test campliance with this requirement on a case-by-case basis.

3.2.4. Target's failure to respond. The failure of a tender

offer target or any of its officers, directors, partners, agents or employees
to comply with a request for additional data does not delay the running of
the waiting period, although it exposes them to independent enforcement
prl:‘o«':t-:*e«:lings.54 This protection is not afforded to the acquiring person in

any other kind of 801.30 acquisition (cf. 3.1.2).

3.3 Amended and extended offers. Only in two cases does an amend-

55
ment or extension of a reportable tender offer extend the waiting period:

(a) increase in number of shares sought —- if the acquisition of the increased

number will result in the offeror crossing a higher notification threshold
than it would have crossed under the original offer (see 5.3), e.g. if a

offer for 49% is amended to an any-and-all offer, it must file a new Form
and observe a new waiting period (the target need not re-file if its Form

was filed before the increase); and (b) conversion from non-cash to cash

offer or vice versa — the offeror must file the amended offering documents

(but not a new Form) with the Agencies and the waiting period is extended
until either (i) the earlier (conversion to cash offer) or (ii) the later

(conversion to non-cash offer) of the 30th day following the date its Form

-13-
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was filed or the 15th day following the date the amended documents are
filed.

3.4 Two-step acquisitions. For tax or other reasons, friendly

acquisitions are frequently structured as a partial cash tender offer
followed by a "second-step" merger. Whereas the minimum waiting period
for a cash tender offer is 15 days and is triggered by the filing of the
offeror's Form, the waiting period for a merger-is 30 days and starts to
run only after both parties have filed their separate Forms, which cannot
be filed until an agreement or letter of intent has been signed.56 The Agen-
cies have raised no objection where parties have minimized these timing
differences by treating the two steps as discrete transactions and filing
separate tender offer and merger Forms more or less concurrently; although
this entitles the Agencies to make additional data requests for each step,
it ensures that the merger waiting period will not expire substantially
later than the tender offer waiting period and that any request made as to
the merger will not delay the expiration of the shorter waiting period for

the offer itself.

4. SIZE-OF-PERSON TEST.

57
4.1 Statement of test. One or other of the acquiring or the

acquired person must have total assets or annual net sales of at least $100
million. If the acquiring person satisfies the $100 million criterion, the
acquired person need have only $10 million in total assets or, if it is en-

58
gaged in manufacturing, annual net sales. If the acquired person satis-

-14-



fies the $100 million criterion (whether or not engaged in manufacturing),
the acquiring person (whether or not so engaged) need have only $10 million
in total assets or annual net sales. Thus, total assets are always a rele—
vant measure of size and annual net sales are a relevant measure in all
cases except in determmining whether a non-manufacturing acquired person
with less than $100 million in assets or sales satisfies the $10 million

criterion, for which determination such person's sales are not relevant.

4.2. Acquiring and Acquired persons.

4.2.1. General. The term "acquiring person" does not
necessarily mean the entity which will directly own the acquired voting
securities or assets and the temm "acquired person" does not (except in
determining the percentage of the issuer's outstanding voting securities -
see 5.4.2) necessarily mean the issuer of those securities or the seller of
those assets. 1In each case, the term refers to the person in which that
entity is included, the test of inclusion being is "control," and such
controlling person is the "ultimate parent entity."59 See, further, 4.2.4

through 4.2.6.

4.2.2, " Stock not an "asset". A stock purchase is never

a reportable acquisition as between the acquiring person and the seller
because securities are not considered assets of the person fram whom they
are acquired 6Oanﬂ the transaction constitutes a voting securities acqui-
sition only as between the acquiring person and the person in which the

issuer is included.
4.2.3. "Entity". 1In general, every natural or jﬁristic

-15-



person is an entity.61
4.2.4. "Control". One entity, A, controls aﬁother, B,

when A either (i) holds at least 50% of B's outstanding voting securities
or (ii) has a presently exercisable right to designate a majority of B's
board of cllir:ector:s.62 If A controls B, B controls C and no entity controls
A, then B and C are both included in A, which is the ultimate parent entity
for B and C. If B and C are affiliates under A's cammon control, rather
than in a parent-subsidiary relationship between themselves, A is neverthe-

less the ultimate parent entity in which both B and C are included.

4.2.5. "Hold". An entity "holds" those voting securities
or assets it beneficially owns; record ownership, e.g., a broker's legal
title to stock held for a client, is irrelevant.63 The FTC's concept of
beneficial ownership is not co—extensive with the SEC's latest Exchange
Act rules thereon, e.g., the Rules treat the holdings of spouses and their
minor children as holdings of each of them whether or not voting or dis-

64
positive power is shared for SEC purposes.

4,2.6. Consolidation required. Since the ultimate parent

entity and all entities included in it together constitute a composite
acquiring or acquired person, that person's total assets and annual net
sales must be computed on a consolidated world-wide basis, even if the
various included entities are not consolidated for financial reporting
purposes.65 Thus, in a tender offer by B, a wholly owned subsidiary of A

formed solely for the offer, for C, the holding company parent of D, A is

-16-



the acquiring person, C is the acquired person and the size-of-person test
may therefore be met regardless of the assets or sales of B and C provided
A, B's ultimate parent entity, and D, an entity included in C, satisfy the

$100 million/$10 million test.

4.3. Financial statements determinative. Subject to the forego-

ing consolidation requirements, total assets and annual net sales must be
calculated from most recently prepared financial statements no older than

66
15 months.

5. SIZE-OF-ACQUISITION TEST.

The following summary relates primarily to acquisitions of voting
securities, including tender offers (which receive no special treatment in

this regard). Certain additional considerations apply to asset acquisitions.

5.1. Basic tests.

5.1.1. Dollar value test. An acquisition meets this test

if it will result in (see 5.2) the acquired person holding an aggregate
total amount of an acquired person's voting securities and assets exceeding
$15 million in value.67 ‘The rules for detemining value are discussed in
5.5. Note that the definition of "acquired person" (see 4.2) requires
acguisitions of voting securities issued by two or more entities included

in the same person to be aggregated in applying this test (cf. the rule for

detemmining percentages - see 5.4.2).

5.1.2. Percentage test. The FIC's minimum dollar value

exemption significantly modifies the Section 7A 15% test: if an acquisition

-17~



will not meet the dollar value criterion, it will not satisfy the test,
even if it will result in an aggregate holding of 15% or more of an
issuer's outstanding voting securities, unless it will result in (see 5.2)
either (a) a holding of voting securities which confer control (this will
generally mean 50% - see 4.2.4) of an issuer that, together with the
entities it controls (id.), has total assets or annual net sales (see 4.2
and 4.3) of at least $10 million, or (b) a holding of assets of the acquired
person valued at more than $10 million.68 Since previously held assets are
never taken into account in applying the size-of-acquisition test to a
subsequent voting securities acquisition (see 5.2.2), criterion (b) will
not be met in such an acquisition and the statutory $15 million/15% test,
as it applies to tender offers and other voting securities acquisitions,

has thus effectively been amended to a "$15 or 50%" test. The rules for

calculating percentage are discussed in 5.4.

5.2. BAggregation of pre~acquisition holdings. The criterion for

determining whether an acquisition will meet the size-of-acquisition test
is the percentage or dollar value of the voting securities to be held "as a

result of" that acquisition.

5.2.1. Previously held voting securities. In general, all

voting securities of the same issuer which the acquiring person will hold
after the acquisition is consummated, including those it (including its
controlled entities - see 4.2) already owns are considered securities

it will hold "as a result of" the acquisit:ion.69 Whether, e.g., the $15

million level is to be crossed in one tender offer by A for B's voting

-18-



securities or a series of fifteen $1 million private purchases of such
securities by 15 separate entities included in A, is not relevant: in
either case, the transaction which results in an aggregate $15 million
holding will meet the test. Previously held voting securities are not
so aggregated only if (i) held as a result of a prior acquisition which
qualified for any exemption, and (ii) that exemption was not itself one
(such as those discussed in 2.6.5) which depended on the amount of securi-

70
ties acquired.

5.2.2. Previously held assets. The size-of-acquisition

test will be met where the acquired person will hold voting securities
and assets of the acquired person having an aggregate value in excess
of $15 million, even if the voting securities themselves do not have
such a value. However, previously held assets are never taken into
account in determining whether a subsequent acquisition of voting

7N
securities will meet this test.

5.3. Notification threshold exemption. By reason of the aggre-

gation requirement, once the $15 million level has been exceeded a subse-
quent acquisition of even a single voting security of any issuer included
in the same person may (depending on the market value of the prior holding
at the time of the subsequent acquisition ~ see 5.5.2) be reportable,
because it will "result in" that same dollar level being crossed, regard-
less of the aggregate percentage helc].‘72 To avoid the potential burden—

someness of this requirement, the Rules provide that, if certain condi-
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tions have been met with respect to an acquisition (the "first acquisi-
tion';) which met or exceeded ("crossed") any of four "notification thresh-
olds," the acquiring person may, within five years from the expiration (or
early termination) of the waiting period applicable to that acquisition,
make further acquisitions (collectively, the "second acquisition") of the
same issuer's voting securities without having to file a new Form and
observe a new waiting period provided its aggregate holdings after consum-
mation of the second acquisition does not cross any higher threshold.

73
5.3.1. Notification thresholds. These are: (a) 15% of

an issuer's outstanding voting securities or an aggregate total amount of
an acquired person's voting securities and assets exceeding $15 million in
value (this threshold is the same as the statutory size-of-acquisition test
- see 5.1) ; (b) 15% of an issuer's outstanding voting securities, if
valued in excess of $15 million (i.e., if the second acquisition increases
the aggregate holding fram 15% worth $12 million to 20% worth $16 million
it crosses threshold (b)); (c) 25%; and (d) 50% (once 50% has been exceeded,
subsequent acquisitions are exempt - see 2.6.3). Note, however, that the
minimum dollar value exemption (see 5.1.2) exempts a second acquisition
which (i) crosses thresholds (a), (b) or (c) but does not result in an
aggregate holding valued at more than $15 million, or (ii) crosses threshold
(d) with respect to an issuer which, together with its controlled entities,
has assets with a value of less than $10 million. Also note, however, that

the rule for detemmining the percentage of an issuer's voting securities
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(see 5.4) renders the exemption inapplicable to a second acquisition of

voting securities of a different issuer included in the same person.

74
5.3.2. Conditions to the exemption. These are:

(a) The first acquisition must have been reported
under Section 7A. 1If, e.g., the first acquisition crossed the 25% threshold
but was not reported because it did not result in a holding with a value in
excess of $15 million (i.e., was within the minimum dollar value exemption),
any second acquisition which results in such a holding will be outside the
exemption, even if it does not cross the 50% threshold. Thus, a second
acquisition increasing a holding resulting from a first acquisition
consummated before the September 5, 1978 effective date of Section 7A can
never qualify for the exemption, even if it was reported under the FIC's
pre—-Section 7A notification program.75

(b) Forms must have been filed for the first

acquisition both by the acquiring and the acquired persons. Even if,

although the latter did not file, the acguisition was a tender offer or
other 801.30 acquisition consummated after the acquiring person had filed,

as is permitted (see 3.1.2), the second acquisition is not exempt.

(c) If, within one year of the expiration (or
early termination) of the waiting period applicable to its first acquisi-
tion, the acquiring person did not cross the highest threshold its Form

permitted it to cross, the only exempt second acquisition is one which does
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not cross the highest threshold actually exceeded within that period. If,
e.g., A's first acquisition was a partial tender offer for 49% of B's voting
securities, A's Form relating thereto is treated as a filing at the 25%
threshold; if only 20% was tendered but, within the one-year period, A made
additional purchases resulting in an aggregate holding of 25% of B's voting
securities at the end of that period, the first acquisition will be treated
as having crossed the 25% threshold and A may, during the next 4 years,
make a second acquisition increasing its holding to any percentage less
than 50% (the next threshold) in reliance on the exemption; but if, at the
end of the one-year period, A's aggregate holding, although it had a value
in excess of $15 million, comprised only 22%, the first acquisition will
only be treated as having crossed the thresholds below 25% and a second

acquisition which increases its aggregate holding to 25% will not be exempt.

5.4. Calculating percentages.

5.4.1. Criterion is voting power. The percentage of an

issuer's voting securities to be held as a result of an acquisition is

based not on the ratio between the aggregate number of securities to be

held as a result thereof and the total number outstanding, but on the ratio
between the aggregate number of votes for directors which the securities to
be so held entitle the holder(s) to cast to the aggregate number of such
votes which the total outstanding securities entitle the holder(s) to cast.76

If the acquisition will increase the number of exercisable votes, the
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77
computation must give effect to this prospective increase. Due to the

effects of weighted voting of different classes of voting security, cumu-
lative voting or other charter provisions, the percentage of exercisable
votes may be greater or less than the number of outstanding securities. Note
that, since the grant of a proxy does not increase the voting power of the
subject share, it does not impact the percentage calculation;78 thus, proxy

contests are not covered by Section 7A.

5.4.2. Relationship to "acquired person" definition. The

percentage calculation with respect to an issuer's voting securities is
based only on the voting power of the outstanding voting securities of that
issuer; even though it may not be an ultimate parent entity for other pur-
poses, the issuer is the only "acquired person" for the purpose of the
calculation.79 Note that in computing value, rather than percentage, with
respect to the acquired securities, the general definition of "acquired

person” applies (see 5.1.1).

5.5. Calculating value.

5.5.1. Voting securities to be acquired. The value of

exchange- or NASDAQ-listed voting securities acquired in an 801.30 acquisi-
tion is either the market price or, if known and greater, the acquisition
price.80 The "acquisition price" of such securities is the aggregate consider-
ation to be paid 81(t'.hus, in an exchange offer the acquisition price com—
prises the aggregate value of the number of securities offered to tendering

shareholders - if these are not publicly traded, their value is fair market
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value, as detemmined by the acquiring person's board of directors ). The

"market price" of such securities is the lowest closing price within the 45
calendar days preceding the date notice is given to the target (see 2.5.2(a))
or the acgisition is consummated. Since tender offers are priced to give
the target's shareholders a premium over market price, the acquisition
price, i.e., the offer price, will be detemminative. If, on the determi-
nation date, the lowest market price is such th‘at the acquisition, if then
consummated, would not meet the size-of-acquisition test, subsequent
increases in market price (e.g., reflecting the market's reaction to the
announcement of a tender offer) do not make the acquisition reportable
provided it is consummated within the next 45 days; after that time, value
must be re-computed and will therefore reflect the increased market

price.

5.5.2. Voting securities already held. The value of

previously acquired voting securities which must be aggregated with those
to be subsequently acquired (see 5.2) is not the price for which they were

originally acquired but their value on the determination date for the
85
subsequent acquisition, so that if those securities are exchange- or

NASDAQ-listed, they must be re-valued on the basis of the lowest closingr
86
price within the 45 days preceding such date.
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