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HEARING OFFICE~ LEVENSON: The public investigatorv ; 

proceedin~ in the r.tatter of Bendix o,,mership, takeo,rers and 

accniisi tic.ms by foreign and domestic persons will come · to order l 

and be resumed at 10:05 a.m., November 14, 1974. 
I 

Counsel for the Division, T·1r. Myers, will yo-..1 

7 

1 

call vour first witness. 

8 MR. MYER..~ -:: Thank you, Mr. Leven~on. 

IC. 

11 

12 

13 

u 

16 

ts 

1S 

20 

22 

13 

Martin Liptc11 trill be our first witness toda~.,. 

Mr. Lipton. 

STATEMF.NT OF MARTIN LIPTON 

MR. LIPTON: First I woulc1 like to start with a 

disclaimer. I am appearing this morning as an individual, and 

these are m:v own ideas and don't reflect t.he ideas of my, firm. 

I guess the first point is that based on My experi-! 
l 

ence, as a matter of legislative and administrative ~olicv, 

tender. offers should not be cUscouraged: that the experience 

since 1968 with the enact:l1ent of the Williams Bill indicates 

that the Congressional policy expressed then that requlation of 

tend~r offers should tread that narr0t1 line of not favc~inq 

management or the offerer, is a good Policy and that oolicy 

basicallv should be oontinued. 

I think that has proved to be particularly true in 

the present market situation, where tender offers essentially 

provide the only liauidity that there is in the market for 
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major institutional investors where tr.ajor institutional 

investors are not buving stocks. 

I 
f 

Tender offers also ar~ the only practical way that 1. 

has evolved for changing control. Proxy contests never reallyr . 

have achieved the numerical standing that tende~ offers have l 
r 
I 

and have never really been a practical way of changing 

control of a company, and thereby assuring efficient roanageltlentj 
i 

Lssentiallv what we are taH:inq al:::iout is if the 

rr.ane.gement of a ccrµortlticn is net acing a qco~ job, the \;vr,·.--

I pany is under -,,.alued at the rn2-.rket or the assets of that compan~r 
I 
I 

are not being profitably e'fl'lployed, the cor.1pany become~ itul-

nerable to takeover by -::ender offer. 

It also becomes vulnerable to takcove= by proxy 

conteete, but essentiallv, aud I think the history of the 

last 20 years has prove& this out, desPi te do,.-m market per-· 

iods and despite pcor management, the pro~ry fight has not 

been extensively used. 

Most businessmen think that it is not. really a 

good tool to acquire someone ir.. a:-i other ·than negotiated 

l 
i 
I 

l 

I 
I 

l 
j 

j 
I 
! 
I 
i 
i 
I 
i 

' j 

j 
fashion, whereas it is quite obvious from the current !)opular- ; 

i 

ity of cash tender offers that this is a means of acquisition 

of control of other companies that is acceptahle. 

One of the rsactions of management to the cash 

tender offer has been the adoption of corporate devices, 

such as the classification of boards of directors and the 

---~------ - - ---
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1 three or four categories with one class beinq r.lecte0 each 

::! vear, !140 that directnra are elected for a thrP.e or ·four ,:-ear 

3_ tem. 

4 SOJ11e com~anies have co~hined that with cumulative 

s votina ao as to nar.e it even r.ore difficult to change the 

6 

7 

8 

Cl')Jtlnosition of the board of directors and soMe co~nanies have 

cOJT1bined that oi.th rerruirenents for suner majoritv in orc!er. 

to effect a Merqer or other aeouisition tvne of transaction, 

s I all of which devices are d~.~icrned to na~~e it difficult to rlc 
d 
lf rn h a second step af-::er a casb. tender o=fer • 

12 

13 

15 

17 

20 

21 

23 

• 
It doesn't Preclude a co~nanv froM cfferinq to 

aC("':'uire control of the cornpanv t~c1.t has adonted these nro-

tective devices, but thev are intenden ar:; a deterrent to the 

offer or then achieving actual control hv norniuai:.ion of the 

hoard of directors, or tal:inq a seconc1 coL"norate sten in 

merqing or liauidatinq the eccruired co~nanv into the acnuirinq 

comnanv. 

This, of course, iR a leqislati ve Jl\atter hut I 

think it would he worth considerati.on as to whether Fec1e:·c:1 

nre-eMntion of !!'ttate cornoration lav1s is a1,nronriate in ·c'!'\is 

area, hecause ouite clearlv these devices hava to sore extent 

deterred ca~h tenner offers and have; affec:.;ed the ahili tv 

of comoanies to ~ake tender offers and the availahilitv to 

I 
i 
i 
I 

f 
i 
I 
' I 
I 

I 

J 
~ 

stockholders of coMnanies of the henefit of cash ten~er offers.\ 

25 . "-nother area of difficult,, for the nroeFmectivc :I 

Ii 
if 
•· 
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offerer is the inahilitv in the ti~c frame of a tenner offer 

to oht,ain a liat of stockholcl~rs. 

The ~roxv re~ulations nresentlv nrovid~ ~or Manda­

torv mailinq hv the col'manv to the shareholdP..rA of the onnosi-­

tion nroxv material. Thera is no nrovision that reouireR a 

COJ'lnanv to coJ11Muriicate a tender offer to its shareholder~, ann 

I helieve that col'lr,anies ~hould he renuired to Make i;tockhc-,lner 

lists availahle to nro~nective offerers and not use rail. 

Tender of.ffer f;:t-i:uation is sc'?"te··01~~-t ii.iffer;-i::t them t'.'.'lc-? p:1~o~v 

solicitation. J:n a r,rm:;, sol5.ci tc!.tion si tcation vou usuallv-

have the t;..rne to qo to a state court and obtain the shareholder 

list under the anolicahle state corporate law. 

Tc;nce:!'.' offer situation is in a verv narrow tirric 

f raJTte and it is not as a practical i1ie.tter noss ihJ.e to '!O tc 

court, ohtain the stockholder list whthin the Periorl of the 

tenner offer. ~he list is a verv iMnortant adjunct to fl cash 

tener offer. It i~ used ~v ~olicitinq <lealers to contact share­

holders to reque~t that thsv tenc=te:r t:-ieir sharP.s. 

I thinl-: that it 'i·roula h~ annronriate tbat cormanies 

he require~ to 111ake shareholdP.,: lists availahle to anvcme ,-~ho 

bona fidelv contends to make a tenc1er offer to the shareholder 

of that coJTtn6nv. 

JTET\RI?tr, OFFICER LEVE1JSQ:l ; Excuse ne, ~r. Lipton. 

Unde:i:- the nroxv rules, '10U recoqni2e the issuer ha~ the £,1 terna­

tive of either furnishing a list or rtialinq the nronoseft liter-
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ature to t.lie shareholders. I ,,.,oulcl. annreciate it if. ~,ou would 

2 c:o1"1111ent further in terms of ,,our ~uqqest:ic,n that under the 

:J tenner offer rules, the hidder should he e.hl~ to ohtain a list 

5 

• 
7 

a 

tc 

I:.? 

1:J 

11 

18 

19 

22 

15 

i 
I 

1 

rat."1er than the 'Drocedure t'ollowen unner the nrox,, rul~!S-, 

qiving the tarqet co~panv the alternative of furnishinq a 

or mailing • 

list! 

'fR. LIPTON:. Tliqht. 

1\s I mentioned, Mr. Levenson, the tir,e franm of. a 

nroxv- contest qenerallv ner:ni·c!; the 01,nos:i tior! to qo to ~ou.r-:: 

and oJ·°'":.ain the stockholder list. I rlc:.i. r,: -L~i:ir.: anyom:! 

i 

I . 
I 
' 

considers the comT>anv mailiriq of onpositior: Material 
! 

sufficient I 
for a oroperly conducted nroxv contest, a11c1 in fact, I think 

it would be well that the oroxv rule~ he amended so as to 

nrovj_de for the rtandatorv fu)::nishincr of a list in -t}ie ·,-,:..-r;xv 

contest ad well as in a tender offer situationft 

It <Ti ves rnanar,er~ent ou.:t t~ an aovantaqe to hmte the 

list and he ahle to contact Personni'llJ.v the sht.re:'1olders while 

I 
I 

' the on,:,osition in the Droxv situation or the offerer in a tende~ 
I • situation is not ahle to corrJnt1n.icate directly, ora11,, with I 
I 

the shareholders. l 

i 
i 

The necessity for Feneral r~qulation in 

the tender offer area is that ns a nractical matter, the time 

frarie oracludes resort to the state courts in order to obtain I 
I 

the list, while in the proxv contestr that makes it inconvenientj, , 
! 

hut in fact, as a ~ractical matter, it usuallv is obtained and ! 
rnost stateR,courts of most states have held that the desire \ 

, 

i 
I C 
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1 to conduct a nroxv contest is a proper ~urnose on which to 
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hase. a request for a stocl:holcler list and generallv qrant the 

list to peonle who want to con~uct a nroxv contest. 

The next major area that I fael re~uires attention 

is disclosure. hs the notice for these hearinqa indicate the 

Connission is concerned with disclosure in tender offer 

documents. 

I think it is very imnortant that the CnMmf rudon 

reco,_mize that cH.sclosurP. reqii.lation c.:an have a Ve.!"'·' sub~tan-

tial deterrent effect on tender offers. I think the CoMinisRion 

should recoqnize that it isn't just the currant economic situa­

tion of low multiples, low prices in relationship to values of 

steel:, but in fact that the tender offer, cash tender offe7 

is one of the verv few Means of acauisition that does not in­

volve long processing with the Corunissionr and that r,re­

clearance of tender offer mate:.rial would probabl v have, I ~-·on' t 

say substantial -- I am not sure -- but it would nrohahlv have 

a deterrent effect on the use of ca~h tender offers for 

acauisition ourooses. 

JTBARINr. OFFICER Lr'VF.NSON: In what resnect, 

-r.~r. Li oton? 

For exrunole, assume vou had a ten-dav or five-rlav 

nre-filinq reouireMent of the proposed material. In what way 

would that deter a tender offer? 

Let's assuma again that the pre- filing material 
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would be treated like ~reliminarv nroxv Materal, non-nuhlic. 

In what way would that have a deterrent effect unon tender 

offern? 

-Indee, it mav well he that nrocessina could avoid 

e~ensive litigation that many ti.Mes results as a result of de­

eftive disclosure. 

'ffl. LIPTON: I don't know that there has been verv ~ 

much aefective disclosure. There have been, of course, a 

series of cases in the ~outhe~n District of New Yo:rl: in t.he 

~eeonr: Circuit w!-1:i.ch in mv oninion have r>erverted the 

t7illiruns .1\ct into a shield for managei-nent and which I think is 

recognized as such by the Second Circuit. The ~econd Circuit 

has changed the approach .toward the dislcosure nroblens in 

tender offers. For a neriod durinq 1972 and 1973, anv 

OI'lission from tenc1er offer of a possihle prohlen ·with resnect 

to a takeover was considered bv the courts in the ~econd 

Circuit to warrant a orelirnina.ry itiju.,cti.~n cgain~t the tender 

offer as such. 

ThP. Courts have now· switched to enioirdno the 

continuance of. the offer 1.m·,:il -1.:.na, ~-,henever it is, disclosure 

is ?'lade, which I think is a substantial irnnrove~ent in the 

I 
i 
I 

I 

Court's anproach to the disclosure reouirernents of the t·.!illiarns l 
l 

Act. 

I th!nk you have to recognize that as a nractical 

natter ~any businessmen are deterred from undertakinq a trans-

I 
! 

l 
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action where it i-s goinCJ to get into a situation of.neqotiatincr 

or nrocessinq disclosure documents or running the rist of pre­

mature disclosure of what the plans are. ~ tender offer i~ a 

very sensitive thing in relationship to ~arket price, 

leaks of irmortant material, information, et cetera, and I 

think that the nresent procedure of nermittinq connanies to go 

fo:nfard and announce their tender offer and file simultar.i.eouslv : 
i 

with the Commission, subject. alwa,,s t:, the Cotn.Jrtir;sion 's authorit'I' 
I 

to review t.he Material and se~k chan::e:s in t:ie material, supple·· i 

Mentation of targets or-shareholders' riqht to litigate the 

auestion of appropriate disclosure is indeed a workable system 

and one that should not be chnnqen. 

I think that the deterrent effect of the 

Commission's coming into court anQ seeking to enjoin or have 

the tender offer changea or suor,leMent~d is Hufficient to 

assure full disclosure in the cash tender offer area. 

I recognize that this is a oolic-~ judqment and a 

value judgment. Based on mv eXT>erience I think that it would 

be well to continue the current methcdologv. 

One other sort of nrl.scellaneous t:1oint, and then I 

will turn to the Main areas that I want to ta.lk about, and 

that is, I thinkr it would be well for evervone if the ten-dav 

period for the filing of a l3q statement after so~eone acnuires 

five nercent or nore of the stock of a cornnany is reduced from 

ten navs to n,o or three devs~ ! think the earlier notice 

' 



• 

• 

• 

• 

• 

1 

2 

159 

r>eriod would he beneficial to the ~arket-as such, the share-

holders and the coMnany involvP.d. There is no real reason to 

have any longer period-than t\~o or three days. - I note that in 

I 
i 
i 

' 4 the English comnany bill, introduce~:Ii!certher 18, 1973, hut 

s not enacted, the proPosal, the legislation provided for the 

6-

7 

8 

i3 

19 

21 

?2 

24 

25 
j{ 

ft 
•• 

reduction of the notice period_to three navs and for the rea­

sons I have indicated. 

The next area that I would lil-:e to talk about is _ 

t.~e difference between cash tender offers fer one hu..~dred nerce~ 

of the stock of a comr.,any and cash tender offers for less than 

100 ~ercent of the stock of t..~e comnanv • 

I believe that there is a major substantive and 

major disclosure difference between offers for a hundred 

percent of the stock of tha ccmnany anu offers for ~ess than 

100 ~ercent of the stock of the company. 

In the hundred percent offer situation, vou 

present a very queer choice tc the shareholders. Thev either 

stay or they sell. They are sure t.~at thev can sell all of 

their holdings: if the sharehclder has a hundred shares he 

knows if he tenders he i~ qo!nq to selllis entire hundred 

shares. 

J~e is not qoing to be left with SO of the 100 

or 40 of the 100 or whatever it is when there is an offer for 

less than 100 percent of the stock. 

I think in the 100 nercant offer situation, it is 
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much less important that there be extensive niscl~sure with 

respect to the offerer~ The only real question faced by the 

shareholder is whether he is better off tendering his ~h~res 

and acce~ting the tender offer price or whether-the offerer 

has in mind a second _step which would he even J'llOre advantageous 

to the shareholder. 

What I have in Mind is liquidation of the coMpany 

at a value that the cfferer believec to be in exces~ cf the 

tender offer Price, a i'\e.rger o~ ~ewe ether coz--;>orate kind of 

transaction that would nrovide in the relativelv near future 

a larger consideration to the shareholder than the acceptance 

of the cash tender offer price. 

I particularlv have in ~ind in the 100 nercent 

offer situation that it is not that significant that extensive 

financial stateJt1ents with respect to the offerer, alheit a 

private company, be part of the other eocuroent, and snecific 

reference to the nreco case. 

The less than 100 Percent offer, where there is no 

j 
I 

I 
' 

I 
i 
( 

question but sane of the shareholders will continue to be shcre-i 

holders of the company, or de~endinq on the aMount of shares 

tendered, that all of the shareholders cf the company will 

continue to be shareholders of the comnanv to some extent, 

0resents a much more coqent situation for info1ination about 

the of fere!:' and more e.,~tensi ve inforJ!lation with resnect to the 

offerer's plans and intentions uith respect to the future 

- ··-=--· 
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operations of the target comoany. 

It is interesting to note that the English 

company's bill that I referred to previously provide that 

4 where a comr.>any attained 90 percent o~ the Bhares, where an 

5 offerer obtained 90 nercent of the shares, there-were re-

a ci~rocal freeze-out rights. 
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Any shareholder could then require the offerer 

coinnany to buy his ff hares ltt the offered nrioe and tha offerer 

1

. ~ 
company could ra~ire t..~e shareholders of the targ~t connany to 

I 

sell t~eir shares at that price. ' 

Again, the bill was not enacted, but the citv code, 

the city panel on takeovers and mergers in London contains 

three provisions Protective of the rights of the ,~inority in 

less than 100 percent tender of fer situations. r:ulc 35 nrovidei 

that if the offerer acquires 40 oercent or rnoi:'e, then it must 

make· an offer to accru:tre the balance at the highest price !)aid • 

during the previous 12 mont."1.s. 

Rule 33 provides that if an offerer acauires 15 

percent or JtlOre in any 12-rnonth period, then he r1ust make an 

offer for the balance of the shares and r,eneral Princir-le 

nine is somewhat comparable to our Rule 10-B-13 but it goes a 

bit further. It provides that if in contemolaticn of the 

takeover bid an offerer acquires from anyone shares of the 

target coJ'i.nanv, then all other nurchases r.rust b~ on a hasis 

no less favorable than t..~at purchase. 

I 

! 
1 

' l 

i 
; 

l ,, 
l ., 
-\ 

~ 
i 

~ 

... 



• 

:, 
-~ 

• 

• 

• 

• 
~-

1 

2 

3 

4 

5 

8 

7 

8 

£ ' F 
I 

H} 

11 

162 

I t~i~~ no~t inRtitutional and nrofe~~ional 

investor~ feel that it is a r~ior n<lver~e circum~tance if 

sor,eDne acrruire~ 20 nercent O't norc of the -nutstr\nr.inn ~h,1re~ 

of a eonna.~v in which thev have a suh~tanti~l invr.st,,,~nt, 

hut riost profP.~~ionctl and institutional invcstnr!=I woulc1 nrefP-r 

that J\ over n n,adP. for lr>O 'l"ercen-c: of thP- stock of the cornnanv 

or that the eomnanv be -a trulv T>uhlic co1":r>anv, t-:tith no rloctri­

natin~ interest at 20 nercent or more. 

J.n this ccnnectio-:-:, triE: accnuni:.inn- ni-incin} e that 

perm~·- ts erru~. tv, the errui t,1 MG::·rim1 of con!;olination, one line 

consolidation for 21) nercent. r.r J'1(")re ownerRhin, I think is an 

I 
I 

i 

i 
J 
j 

i2 il"lT>Ortant consiAcration ann th~ co~hination of nurchase accounti:ha 
I 

with the eCTui tv -Methon has no.d~ crui te a~sirahle tl1e o~•"nershin 

,,~ I! of 2n oercent or mcrP. of the s'.:OCY. of Qnothnr coMnc:r-.v, anc1 if .. 
,. 5 that r,roli f;erates, it ~-'i 11 crente ~e~tmrn lim2:i ~i tv nrohleT"'~ 

j! 

~6 I with respect to the ~hares of :.uch corinanies nnd nrohahl ,: t:o 

17 the cUsadv~ntaqP. of t!1e ctlreciav ~hc:schclc'!ers nf i:hose cor<mcnies. \ 
I 

23 

2.4 

The income area. that r t-tould like to talt. ahout 

is a favorite of mi.ne ann one thc:t I have w:ci tten c:.riou-::, and 

that is openr,ariarJ-:et purchases to defeat iln tenc1er offer. 

I t••ould lil:e to po~ it in the term!; of hvnothetical 

situations. The tarqet co:.1r,anv l!'; li:;tea on tl-i.e 'le:,,! Yo~1~ f.tock 

r:xchancre. It has two million share~ outr:;tancUncr and the rarJ-et 

nrice is $20 a share. Offerer, either in a friendlv or a hos-

..S f tile situation, it doesn't matter for thin nurnosl"', ~ecines to 

I ,. -- ·----· 
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offerer "'ants to he as~ui-er: of a!,r.0lt1t-.; control ?.nc1, thcref~rc, 

the conititi.o!1 of one riillinn shar.ci:: :rnf: if! willinry to acce::nt 

1' ~ .-; . -' 

Thdt, too. :;.s cust.0111 a:-v. 

it PcW!:: an c1rhiticreur to in·,_~.• th2 stock if h<:: is fairl•Y sun~ 

offe:r nlur: the !H,li::-itinr :"le.:-,1,-:c tc:::c: :if it is net. iiriit<)ci. 

At thc=;t noiri.t, ~-dti:i~: o <lav or -tt-1r.-• after the offer.: 

becomes eftectivP., qener.allv vou "'ill finii tr.n.t ariout 20 

percent o:: so of tha outstaniU.nci stoc:l· i:o ~nlc'i on th-= Stoci·: 

Pxchang~ and &l~o~t ~olelv to nrofesRional aci1 itriqeurs. 

Ir. a t.vr,icc>l ~itur1ti()n 2'! nci."C-<:::1t of the stoc)~ 

· of a co'JT'nanv that is not a :::mec::.cil in!';titutional favor:i.tc ,vi.11 

is !! 
;I 
i-
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f i 
( 
• alf.;C) ''c hf'!J <l hu :i.nc;ti tnt::.onc:.l or other nrof~Rr~:1.cnc:;l investors 

' ,: 
I 
I 

I: :• 
f 
' !: ., ,: 
l; 
\: 
l" 

1i 
,t ,1 

the !!xchanqc as a re!;ul t o·~ the t.e:,1chr offer . 

Ii 
j; 
il 
·I 

.: .. ,... 

f:-uia offe:.·er ht.·t h~ dc::.:s:n' t. w:mt to rnv envthino 1=;u.hst.ant:'~a:1.1v 

JT10r<:: than $1:G c.. sha.:::c.= fr;:.t the Fto~j•·, ir:: a t vlical ~ituation, 

and fro~ the co~ne-itor a~d t~st is to huv control of 

the riaht 0,1 

! 
t ;..,.., , .. M{'t:it:.els \'.·:o·.:lct show the j_ns·tit.utionc.l ! 

' 1' 
II 
1• 

owne:::shin of the stock, b1?.i: ~ 0 ne:~rce~rt. of the stcck 5.s in the 

,; 
f 

~ { 
~ 

ever the hie\ nric.=: is on the; floor of the F,tocl: F.xchc,nqe. n.nrl. 

if t-1e as1L•.roe that the stoc]: hc1s rnr-/vct1 riqht. un clo!-'!e to the 

26 a:'.1c; a rmarter, 26 anu thre2-·eiqhtl113, thGcrc:cical liJ"\i tation, 

If ., 
1! 
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bv arhitri:reu.r.s anf. nrn:l:e:-;~io:·,a::..~, e.;i~' :i.f ""t;. go to the post 

anri contil":.ue to hid at. th:i'..: ~:.-icf;, vc.·i.:; are nrobahlv qoincr to 

get that stocr. from the pr:-if~s.-;.:i_,.,;-:al~. tml esi:; they believe 

that it i:::. a nre:.1:i::=ie to f-itiJ.l a h:i.,,h~:c off~!'. 

the hc:.sis of thr:- annual r,,tl.1 • .r.i1 on thei:r :i.!,,,..~~.t~cl funds are 
I 
' 
•=.' a nuarte~ n~ofit i 
I 

r:i.qh:.: then an:1 thf:c-r~ ·withr;ut w~itinN 2rourrrl t<"1 r;ee t•rhr:1-t hennen~ ,l 

The ac::t.ivitu ,:i·;: ·che cor-r:cU_·;:c,r is -Fairiv we:11 c:mrered. 

It is not tJ!c t. ac1~v to fir.6 o~:~t 1-1hc=;·i.. is ,10:.ncr Ol1 initially, 

comr,E:ti tor nroceecs to nurc~1ar:;s it bC:; fc~·c· the F.xd1 ;_:nqe en davR 

three anti four or four anc. £:i.·•Fe l the volu::12 <lees annear to bP. 

unusual ann ei the::- the P.~ock exchanqe o:-.:- th·~ Comrr:ission nal:es 

incruiry as to what is qoinn on an<l as a result of the incruir~, 

the coMnetitor is forced to announce thct it h~~ mace large 

nurc~1a.ses on t'.'1e floor c-f the f.tock r..xc:i.anqe. 
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'1 U;l..:..U 
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tl 
;I 
11 

t !; rt now ovr:.~ 800, Of1f1 shc>rcs. It intends to huv 
~; 

~ t 

2 ti anot:,c_· 2'J0, OOt'J r:har£.:c 5.n order to c:-1t~in ccnt:rol of th~ cc,:T,-
1: 

3 1 panv for j t~e:.:-= n:t.hf:! thc:.n o~fe,::~I r;::!ttin:-; cor.tro1 • 

41 J\t that noint, with the nu>,lic disclosure a:i:l 

I.\ ::: a11ncur~ement, there is a cireat cm.,ni·tr:.nitv fo~ the short j, 

'! 
fl 

t) 'j sell2rs and the nrofessionc:.ls of the marJ::.,2-;t. 'l"'hey are well 

I: ;· I! a·uare of the:. fnct thet if tl-1c co;":'\pE:t.'.'..t.ar o,1t.e.:ui.:::i its announced ,, 
1' ,1 

a ii 50 pe:::-cent owners"iint th;.~"i:. ,d.~l Preclude offerer from qoinc-, 
jl 

': 

;; . ~ -
!C 1: conciitior,ec on qettin~ c-.::::. ..;.e;.:-;... 50 ·oc.:-:;-.;;!~1'i= anf. i·c ce:.·tc:i.nly 

l! 
:~ 

1! isn't qoinq tc buv whateve:::- is tendr::::c-sd t:- it an<l then e:1a 

... Ii up in minodtv position ae ,:qoi.ns1: cm,r,~tHor. ~o, the ;,ro-

1' 
:-1 i! masional is safe in cs,:;ui',::L~lq ·:.:·11c.1·;: off8re:.~ Is ol:fe::- is <lcc~O c.ma 

,1 ., 
··,, ii it will nc,'.::. he consu1TU~,.at.zt. Ile kno•.-1s th::: c,J1"'!ncti tor is :::;~e?:inq 

i! 
ll •:-: 1• onlv another 2(,0 _.000 shc.i:-e£, !!c ·i...hat -c.he:ce ui).1 h8 .::.nc..c:i·,.:?:.: mil-
ii 
I! 

12. '.l lion shares inloo;:;e hsnds folic1-1:;..nq t.h::-- sa·::-.isfaction of cor,r0e-
,1 

i! 

tunity for shc:!:"t sellinq. It is 

point., vo"G can borrow s tvci·. ,• th8 floo:r of the 

Cxchanqe. Th:.s is not Rr:,..,lir..sJ;l<= i ~- thi£ is no-c a 

offe:= and th~ T>rofession1:,.ls cc:~:1 sell short into the 20(), 000 

shares 

as soon as coMoetitor's huvinr: the- proo~crr-; is t:::rminatecl 

the nrice of the ~tock will f2ll cr1d: su:._•S'.:.'.ntiallv nelow the 

26 a11d orobahlv evP.n helm-: th12. n;:e:v:I.o·.rn $2·1 rn&r}:et nrica, 170 

--
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th~t the adva:ntar,£", at th::.!=i r,:-,i.:1-::. f'e~ o,·i-: to th€: n .... ofes,.. • _, . 
• .-,lOHc...,.[, 

and those stockh ~5a-rs ,.,ho ,:.~:E ccn·cc;e:tcn h th -· " eir 1, .. ot• ,_., •. ,. J ... '\,;..;: ..... .., 

I 
iMr.1eiliatelv and told vou hc:.d bcttc:r. r:.iell vour !;tock ric;!it r,l·!a~r I i 

I 
h t h -f .. , ···~, 'h . eca-use as soon c:s .. esE: _e.1.. .... ows r1..1._ .:.. &1.r requireMent r. .J-'!..t...J. c;_· c.no ... :1 7 -

200,0()0 shares, the buvin<? will disc::opear and the n:d.ce t·•ill 

fall. 

The offerer is in the oosi tion of being u:1a~J.c to 

coMnete or; the floor of the rH:vcJ: 

10-·B-lJr fiOPe cf t.~.e 

arnenc: its tender offer aafi anno:.1n,::c a. hiqhe.:c nrie<::: r h:.:·;: tVen 

the E.".::cck has beC;;n purc:11::i::ec b2f:,re ~i s~losurc is riv.de c:tnd the 

the o;-,en nc..n:i:et nurc;,.:=-,ses in 

cornne.ti tion with a fo:r-?12.l crm1 :c:,: offe:::- rP.Ru1 ts in. cmnnc::titor 

have heen svoioen. 

the ten-cla-i, prcrat::..or: renui:rern2r.t., c;r~d even More irinortantlv, 

the shareholdei:s and th(;' publi~ rlo not hav~ the h:anefit of the 

Initia:!.lv they don't knov1 who thev are sellina to, 

they don't know what th.:: purnos8 is, thev c1on't know whn::: the 

nlans are and thev don I t knm1 who th0 ;::i,Jver is r and the nub lie 

1 

l 

I 
I 
I 
1 
' 
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i~ effect has none of the nrot~ction~ an~ a~ventaqe~ of the 

cor'lnetitor ha~ hE:!en ahle to u£c th~ $i1ie~.o of ·Rule 10-n, 

10-B-13 and the ~·1illiaJT1:-: J\ct t~ dcfez.t an otherwise lm•;:Zul 

and a~~ronriate offer. 

I think it is an c:rec:. that is co\-·ered bv the 

t1'illiams bill. I think such oneninq mc:.rLet purchase!; in COlii-

petition with tha ter,de~· o-Zf~~ are 1.;·, fr1ct a tender offer ar..d 

re.ouir.8 

have been othe::-s. It is .·,·.n n:-..--:?:n t.h2t I think is car,ahh of 

soluti::m hv the Coi1".m1ss::.on s s ,2.xercisc: o·:: :i.ts :ren·,.:lo.t:orv 

enforcarnent powe:c~. 

l\not~V=-r a.no. 
•· . •] re-_ -.. -...:t.~;. . ~ ... ,... -c.- . .._ "-.!V f 

has been terrie:cl th::: "creeninrf' t£r,c~f.-'. c-:::e.:r n!."o}Jlen. l:sr;sn-ti-. 

ally the back oattern is onE·n P1~rl:.e:-. o:c ~thE::r nurch&se~ of 

stock in advance of a f0rrnal t.e~iOEr or.fE:.r. now, ther~ ar~, I 

t.hink, fo~r or five re2~ons llhv of~:2rG.·:·~ find it a~~irc;.hle to 

buv sha!:'es in th~ open i"'lr-i:'J~.~t ni :io:r. ·.:..(: nr,.:::i n0 2 f:::rmc:J ;:-Jf:::-E:::..·. 

transElctin:a,, usual!.v cc:.sh a.cau::i.s:i tlo,·, -. :i:t axnects onnos~. -:::i.n,1,. 

but feels that if it o·wr:s tlu:ce or four: p~rcent of the stoe.;i:. 

stocki1older, mar.acrej1er1t w::.11 he l~~::=: l.:U:~lv t.o O":'>nosc er 

.-
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re1ect neqotiations for a frien~lv offer. 

That is one reason whv 11 nrost'ective_ offerer miqht 

find it desirable to purchase shares in advance of a formal 

offer. 

7\nother reason i.s to test the Marke·~ to determine 

at what price it am,ears that major al"\ountsof the stock will 

be offered for sale. In c:,tner words, in fixinq a tender 

offe~ price, the offerer wa~ts to ~e successful and feels 

that pre-offer· nurchaF-en in the o-.-,en inarket rna·" 

determine at what ~rices large amounts of. ~tock 

for sale. 

enable it to J 
would he offere! 

~ third reason is uncertain on the part of the 

offerer as to whether it reall v wants to qo fol:'\'1ard, anrl hv 

cont~ol of the co'J'l'lr)any. 

The offerer in that situation seems ~o like the 

idea of o~inq control of the tarqet company, hut in effect is 

getting its f~et wet and will sit hack and look at it a little· 

bit rr.ore and'finallv make a de~ision. 

A fourth reaso., i!:: to accruire::; a nortion of the 

ultll'late position at a lower price. The offerer feels that 

by buvinq in the open market at prices which do not reflect 

the premium, that it is ulti~atelv aoinq to offer in the 

formal offer, its average cost for the total ultimate nosi­

tion will he less than if it announced the offer without any ~ 

pre-offer. ourchases at the prer~i um price. 
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I guess a fifth reason is to build a noAition on 

which to ~ake a ~rofit in case the offer i5 topped bv a 

comneting bidder. 

.I quess that more or less exhausts the reasons for 

nre~offer purchases. 

• The Drohlem-of Pre-offer nurchaseR raises a - , 

aueation of the interrelationshin, the disclosure reauirements 

of ~ule 10-B-5 with the disclosure and integration cruestions 

under sections 14-n and 14-E. I gues~ the first cruestion l.s 

whether nule 10-n-s will be found bv the courts or a~serted 

bv the Commission to require the nisclosure of market infor­

mation, an issue that the ComJT1ission has Pendina before it in 

connection with its recruests for comments on the disclosure 

reouirernents of rule 10-n-s. 

I think the kcv noint hP.re is that as vou qet 

disclosure of the pre-offer ourchasesr if vou reouire diR­

closure of the pre-offer purchase~ vou build a much stronqer 

case for the intecyration of those purchases with the late~ 

tender off er. tn fact, I wou.l.cl s&v th.at once vou l'lake 

the announcement, you are in· the tender offer, ~o it is only 

if ~ou can make pre-offer nurchases without .disclosure that 

you even have the nre-tender offer issue. ~ disclosure is 

·made. 

I think that at that ooint vou have qot a tenner 

offer. There is no nuestion about it. 
' i ) 

~ 
l 
l 
' I 
{ 
J 
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1\11 tr.e courts that ha-:re considered the. issue of 

the pre-offer, nre-disclosure purchases have held that the 

offerer can at least go to the five percent threshhold point 

and that those nureha~P.s will not be integrated with the later 

tender offer. Prohablv the ~ost extensive discussion 

and the clearest discussion is in the Texas Gulf, Canadian 

~ent Con,oration case. 

Develr 

None of the cases, except the Texas ~ulf case, 

where specific reference is not tnade to Rule 10-n-5, bu·~ 

s pee if ic reference to disclcsu:::e ii:; made, ccmsiifered the 

question of the disclosure of the market informa.tion under 

Rule 10-B-5, that a person intends to make larqe purchases in 

the open ~arket of the comnanv's stock. 

To mv knowledqe, no case has nassed on this nure 

issue of whether the intention to effect larqe transactions 

in the ma~ket requires disclosure under Rule 10-n. ~rancw 

and r.inho~n in their book on Cash Tender Offers and '1essrs. 

Fleischer, 'fundheim and ~urohv in a leadinq article in the 

Penn~ylvania Law neview heve reiected the concept that hoth 

the 10-B-5 disclosure concept and the integration concept, 

and have taken the pcsition that ~ule 10-n-s does not re-

auire such disclosures and these Pre-announcement purchases do 

not require inteqration for RuJ.e 14-3 nurnoses, and in a Book 

Review of the hook that I wrote, I raised a auestion with 

respect to that and indicate ~v oninion that ultimatelv, 

I 
! 
i 
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10-B-S is qoing to be exoannen to require disclosure of 

material marketed in connection with this tvoe and that "~ill 

result in automatic inteqration for 14-B nurnoses-. 

HEARIN~ OFFICER LEVENSON: Excuse me, 'tr. Linton. 

Let's assume these open market purchases and 

let's further assume that th~ comr.,anv acauirincr the securities 

in the open l'larket does rnake a i,uhlic announcer,ent through 

a nress release of such open marh~t purchases. 

Let's further assume that the acauirinq comnan~, 

does not have a plan at thr:.t point in tiTi!e to me.J:e a subse­

quent tender offer, hut is considerinq it amonq other pro­

posals and is an alternative among it~ intentions. Based upon 

those assumntions, would vou conclude that the mere announce-

JT\ent bv that acquiring companv of the open marl:et purchases 

would caui:;e the Williams bill tender offer requireJT1ents to be 

triqoered? 

HR. LIPTON~ I could make a theoretical case for 

I 
I 

i 

' I 
' I 
I sayinq that that cornplies with whatever disclosure recruirements 1 
j 

are aoolicable under Rule 10-B-5 and since in fact the comna11y 

has not Made units mind as to whether it is going to make 

a tender offer, it should not he inteqrated for 14-B nun,oses, 

but I think that ,.ihen you think through the impact that kind 

of announcement woulo have on the market, the advantages and 

disadvantaqes to the unsonhis~icated shareholders, it would he 

preferable that if a corntnmv wants to Make a tender of fer, go 

i 
I 
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ahead and make it, as requiren bv ~he t·7illiams Act, and that 

there be some sort of objective st&ndard. ~aybe what we 

I 
I 
! 
g 

I -
_ require is a waiting oeriod. That is 'PCrfectly oka'f to do that I 
but if you are goinq to do that then you can't follow f 

through with a tender offer right away, that th_ere comeR a noin! . j 
where it is probahlv better for everybodv, the Co1'1lliission as 

an enforcement matter, for offerers as a matter of certainty 

and the public to know when thet sort of thing happens it i~ 

going to be at least 60 days, 90 de.vs, 12 nonths., whatever 

period is selected a_s a mli.tter of policy before that second 

step is going to take place. I find great difficultv 

in amoroho~s intention areas ~nd I think people who advise 

offerers or target companies, et cetera, are left the uncer-

tainty as to the difficulty that vou are qoinq to have with 

just such assertions as to in~ention. 

f 

I 

I 
I 
I 
I 
j 

It is a situation that really recru:i.res some deqree i 
I 

of certaintv. There is a lot at stake in these case~, and it 

would be better that there be a rnore objective standard for 

making that determination. 

HEARING OPFICE'R Ll:.-VENSON: Just to follow this· 

through, let's assUJl'\e one did have a waitinq oeriod of whatever 

quantified time would be involved, whether it be 60 davs 

or six ~onths. l'fuat would triqqer that? 

We talked about open Market purchaees, but would 

anv quantitv of securities unon the open market triqqer that 

I 
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174 I 
plus the intention or would a specific -percentaqe acauinition. 

•m. LIPTON: I sugge3t a snecific percentage. I 

don't know whether the 2 percent that is used in the t•'ill:f.ams 

Act today is an anpropriate nercentaqe or not, hut it is one 

that I think is a reasonable percentage to use as a trigger 

_ -point. l"1hatever number is selected is in effect is an 

arbitrary decision and I don't thir.k that one can build a 

great logical case for any specific nmnber, whether it be 

one percent, two percent or five pereent. 

I think it should be a relatively low percentage, 

because two percent is there right now, that seems to be an 

appropriate level at which to make this choice. 

• ' l 
i 

i 
. ' 

I 
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,m. 'iY'r.~s: I would like to f :,llow ur, one poin~ you 

raised. Y~u ~xpre~sed c~~cer~ with 11sing any rnsasare cf intant 

as .to detP.r.mining 't,•h-en the ter.der offer l>~gins. l7'i.thir. the 

area. or the situation whara cne g::>"£-\ into the-market tc acquire 

shares, w~er~ a thir~ party h3~ alrendy a~nouncie~ a ~end~r off~r 

isn't it the i!".tent of t.h~.t person '1'aking those purch;Jses th.e 

-determinin".l factor in vie--viir.q that activity, or a.1 a ~ender 

offe!'? 

'!'R. L!.,,Tm1; Ye'$. I -i;.h!r:?: ':h~ t~·'u s::.. 0;uD."i.:icns ara q:.li'tc 

diffar-9nt. I thf.n}: wl-ar~· t:;e C'.?:::l:l! :r:,s:::\t/:. p,.~.:::-cr~a$~s e::--'!;! maov:: 

to dafeet. ar:. offer, tha i1-:.tent rs very clr,ar. Jt iE; th~ husines: 

man's dilemma in tha ncrmal si tueti:::m. where hs is acquiring a 

posi tio~ in a cornpany. He r1;;2.lly dm:?sn' t 1,now what.her h-a we.nts 

to make a tender off£;:;:- or- net. Th2.t •.1iv-es me 'the r~reat.~st 

problem with re!=lp~:.:t to irter:·:-:ion. ·~2 ny timss you ccir.? ac:ross 

situation!I; where Ei=~1eon,. has r.cqL•irPd four or fbrP or 5jx 

percent of the stock, ~ithc~ befo~e t~e t~~eshold roi~t er after 

the threshcld point ana ycu are .:.:ryir:.0 i.:.o determ:lns as z. la\\,Yer 

what his intention iE: in crde~ t.o file a profer, Scheclulf: J.3-B. 

You are faced ui tt the. .,Lns-..,.re:- I r~.::lly am:' t kno": ,,•ha--:: I ,-,ant. 

to do. If the money is like thi~, th.a prime rate g-:,a!! (;Own, 

thesa other factor~. then I think I would like to nak& a tendar 

offer if their fo.irth quarter earni:,,,~_rs are:: at the level the:.r 

third querter earnings ind:lcatec.1 they wcuid be, e-c.. ceter.a. 

Those aree very, vf-ry aif:Zicu:i..t pr~i:·la.ms cf compli.ancs. Someone 



• 
') ... 

• 

• 

• 

• 
f r fl 

1 

,,.,.,· 

• 

· . ." t.!" . .:. :. ..,, '.,. -. : .. .... 
. ...... ' 

1· 

/. ! li!".£.5 aul ~1::-'.·:-r-:::-:-.i.r e:-:r,r~,~-- ~-1,· ,. 

'. •. 

i. 

,1 

.. :, 
I! 

is !'.'lucL di ffore!'lt -''i" ... _ ~--. "-~' 

C, E~: .1 ... ·. ,,,.. 
\,,o, J:. F · ...... ci: 

''!!'•,· 

-;-, _,,.. 

,. 
. :i 

pur.;;. . ·. ::>S: ~ ~ .... ,~ol~·-.. ic. 

1· : .. '. ... ·-
1... • .1.. ..:. - •·· 

.... · .... : 

L)·.: y Ci: .. ~7 

. -., 
• .... • .. .: ~ ... . .. 

-- .:. .:. I"... ~ .. 

·-, 
w -· 

l' .!. ..: ;__..,_ L:, • ;"j: 

,._ ,. 
I..,, ..... ( • ~- ... 

\i: -

.l ·. 

:- r . r.sc·:_ - .:..:;-

·' J 
: ( .. ~ '. :_ .-. ·..: ;-

exact comnliance ~rohls~. s :·.tu~ .. ::.:.•:,,··.·; 

int:.e.1'.: is ir1 2cb12.1:1.,.-y '-~-- f c::-:r._·. ic. ·:::: c"i 

17S 

!'..(_ :-.:· i. ,t· 

.• •. 1., -'I ••• 
... ,. •C1, I. 



,f" 

.• 

i ... 

I 

2 

, 
.. 
15 

• 
·7 

8 

9 

io 

u 

12 

13 

14 

tu 

16 

17 

18 

19 

zo 

21 

u 

23 

2A 

25 

I 
I 
I 

I 

177 

the inter~rctive prohle"'m. 

tinue, ju~t one p:,i r.t .. gett.inrr bctc:1~ to th~ 10-a•-5 ~na then 

the 14-n. 14-E integratior... With re~per:t to the arplicatio::1 

of 10-B-5, or the '00ssihle applic«ti,'.'Jr~ and the e•1olvinq of 

develo~ment in the field of 10-B-5 causing tlisclosure cf this 

type of. market information, at what point would he triggeretl? 

~~. I.IPTON: I don't l:.now th~ ari :;we:r:- to that . ~!y o\•m 

. 
I if you are qoinq to buy 10,000 sharas of a thinly trad~d stock,I 

a!lcl it is se·lling at 20 anc1 you a::~ wlllinq to pay nr, tc 30 and i 
' 

you feel that puttin~ that or~er in i$ going to driv9 the stock! 

frcm 20 to 30, maybe yo;.i h:1vc ,, dit:cl.osur~ probl~m 1:.0 

fellows wl':o sell at ,o who Ct~ula hs.v-9 held ou·:; for :;o. 

are c;o:ng to buy 10,000 shc.1rar. of 1\'l'E:T and i :-=. ma~, not 

stock at eisht1 that is not very 1,,c.t.~:dal. It he.a to 

tt1•~CE: 

If yo·;.1 i 
t 

"'nr -·c ~--,..,. $ 
" '"1v ; ...... .:. I 
be judged! 

• 
in re.;latioriship to what a !"Sa~onabJ.~ ne:i:eo~1 co'l:'.l.d e.xp~c·t the ! 
market impact tc b~. I do~•t -~ink :i::her~ is much cf a prctlem. ! 

I 
. ! 

You knat,1 in any spec:i.fic si'.:uatior. \•:hc1t your int~ntion is and j 
l you have a ~retty good idea of whet ":he impac-c on the market i 

is going tc ba. 

HEARING OFFICEP. LEVENSON- Nould1:. 1 t the impact be qrec:ter 

if tl-.ere \-ma a public announcement than if there •.-,as not a 

public arinouncemer:.t? In otntr word~, would the publ:'..c 

• --· --

I 
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announcement cause. tha impact as c1istin<:JUished from the 

acquisition plan? 

MR. LT1''1'0N· I u:>n 1 t know about that. That 11as ,10t been 

the experiar.ce with r~~pect to the ann~uncement of corporate r 

purchases. You have ~cttan to the pcint where thay are 

buried in the Wall Straet .Journal and n~t very mar.y re_.,r>le pay 

much attention to them. You used to get sort of ?rauinent 
l 

news treatm~nt. Then you get enoutJh of them so 'that th-::oy don'j 

seem to have any real suLstantial impr::.ct on thE:! mark~'t price ! 

of the stck cf the companies that announced that they in­

tended to buy from time to time up tc a hundred thou~and·or 

a million ~hares of their own stock. The commissior. o.f coarse 

has proposao rfule 13-B-1 befo~e it fc~ consideration, ar.d with l 
' respect to re-purchases, t.hat mc.y rrovide quidelL1es. It. may 

be that in connection with the purchases cf material dmounts o 

stock, while I den 't think ll··B-2 as presently pror>os~ would 

be appropriate, there are similar kinds of objective te~~s 

that might be &pplied to determine the manner of purchuse and 

the degree of disclosure that is n~cessary ,~ith raspect 

thereto. I think market information as quch is a new area of 

concern.· I think it is probably much more a concern of high 

multiple, highly volatile, high volume markets than it is of 

the kind of stock market that is being experienced today, but 

it has always seemed to me that market information tad a much 

greater inpact on shareholders than coroorate information, 
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that except tor those very unusual kinds of corporat~ infor- f 

t 
mation~ pending bankruptcy or liquidity proble~s or major I 
mineral find or Romethin, like that, th6 normal kind of I 
material corporate information doe~ not hsve the kin~ of market! 

irn'!)aet that the tender off~r at a 30, ,10, SO percant !)r~mium 

has and that is Much, it has, market information has ft mueh 

greater iffl~act on the unsophisticated public investor thnn the 

professional. 

~- MYERS: This qnes .. .:icn of market infor:mati.on raises 

i one additional question in my mind and that get~ back to the 1 
I 
l 
1 

disclosure of the intent to make a tender offer. If the company 

has not firmly decided to make the tender offer, but is 

seriously considerir.g the po~sibility, .at what point. should 

the insiders of tte proposed offe~er be prohibited from ~oinq 

to a market and purchasing stock of the proposed issue. 

~R. LIPTOH~ That could be iTI1Madiately, ai:; soor~ as the 

company starts to consider tiie insiders should be pt'-sc;crihed. 

~R. rr.YERS: Prior to the announce~ tender offer? 

MR. LIPTON: I t~ink the ComrnisRion has been succ~~~ful 

in establishing that in the corporatE: areas, in the Sha.r,iro 

case, the Greco Case, and I see no distinction betwet:::n those 

cases and the insiders of the offerer going into the m~rkct 

and using the information. There are tncse who draw t~~ 

fiduciary duty nistinction with respect to 10-B-S and h~ld 

it is onlv-~her. it is inside of violating the trust to that 

I 
) , 
I 

I 

l 
! 

I 
l 
! 
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, corporation that Rule 10-D-S applies. I don't think so, and 

2 - the Commissicn itself haA brought a proceeding in th'!' Horth 

s· J\merican Phillips Maqnavox rase, which are direct r.u1rketing 

4 . · case, ~e ••agnavox Case being the exact situation. 
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open market purchases that are not in advance of a f~rmal 

offer also create a -very difficult proble!"\ under the Williams 

Act. 

Again, ex~ept for one case, thos'! against ~.-:cident 

and Casualty Insurance Company, whish is a somewhat unirrue 

case in that the open market purchases ware after disclosure 

of intention to buy 20 percent of tha stock of the company and 

in competition with someone else's announced intention to make 

a tender offer, ~11 of the cases have hsld that open market 

purchases are not a tenaer offer for i'Ulliarns Act purposes. 
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TM most rec'tillt cas•o ie a decision by Judg'd 

Wyatt. in th• South.irn Dis-cr~~t of New York, an inV\tS't:m•ant 

Harvard Law R-evicw i:ha'i; ai::. 1-sast Nachman recoguiz.s, ali:hough 

t:he case it:self rejected it, thtsi: on open market: or 

privat.ly n•goi:iat•d block purchase of stock has an impact 

held t:o be tender off~rs and i:ridr~fore subj~ct to th~ 

Williams Ac~. 

Except for th~_Low6J cast;, no court has so h-.tld, 

ano. it is ar.. aJ..'3a of somu cc.i:~siderEJ:>:.t: doubt and qu,ss'i;iori 

at the moment. Scrooon,e s:,ught to d.n ... t-r a di ~tinctior- ooi:'\'1t:1;n 

ordinary open market purchas•:!.S, block pu:::chases, 

privs.i:iely negotiated purchas~s, ~cc o 'l'h~ Con:miesion 

whic,1 was i:hen ovi&rturn"dd by i:he LS!. •/4lrporation, it was 

inc1icau.:: that where a controllre,d ."~•ckholder stM:Sks i:o 

increas-a its posi-~on by pasoivo OP\,,11 marke'i: or block 

~urohas~s, ~h• CoJIUrtission is not preparc,d to take a no 

action posit.ior1 with r:asp:..:ct i:o wh~th,ar or not this is 

a t~der offer. 

My f1Nling in this ar~a is thc.:.t when you hav"' 

a major shar~holddr, whether ii:~ a 10 ptdrCdni;, 20 p~X:r,'lfflt 

,,,... .. --~, 

j 

I 
I 
I 



1 

2 

s 

• 
s 

6 

7 

8 

~ 

1Ci 

H 

1:! 

13 

14 

15 

16 

17 

10 

19 

20 

21 

22 

23 

IA 

25 

J, 

182 

or SO or 60 -,,.rcut sharehold11r, that int:ends to increase 

.its holding, I can ae-s no policy r•ason for not r~uiring 

that to be don• und•r th• Williams Act. I .think 1:he posi'i:ion, 

t.h4I Commission's no ac'i:icm posi'tion in LSL is the righ~ 

posiUon, recognizing that t:h• Commission :la not 

affirmativ•ly aaying_that t:ti.y would consider it a tendor 

offer if t:h• company went ahead but there i• no r.aal 

good reason to ~t someone in that pos;ltion i;o acquir" 

larg~ amounts of st.ock wit...i.out. Jr.c.ld.:ig a formal offer. 

I think th'i:9 Ol'~ly re&son t'1'.hy one .would Wa!J:t to 

dot.hat wit.bout making a formal offer is to avoid~ 

premi1UD that is .usually inte..11ded to a formal off~. As I 

untioned befor.e, I thi!:.k some 0£ th2 problems in i:his area 

can b~ solv.sd by objec·ci•.r~ tests, th.t 30, 60, 90 or mor~ 

days' waiting -pdriod, an ,exo;:;pt.ion for r'°leti.vely small 

purchases, 'the 2 perce..."lt:. or the 5 pt,.!rcent tll)st, also I 

suspect. there ought t.o be an \iltemption, e~rcept.ion for 

a relati~1•ly small number of solicitations, wbethiar it. 

be ten by &1?-alogy to the proxy rul~e or solll.d ot...lt-1r 

limited n~r, and that i:he Co:n.~ission should also 

in adopting new rul•s or makiug :r~communda'i:.ions for :ww 

legislation, keep in mind t.h:e problem of a negotiated 

purchas. of an 11ss-antially private company that has mor~ 

than ten shareholders, so thai: if ,everybody is -.ss~tially 

goi:ting tbe sar.:e price, normal Williama Act. con,plianC\t 
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To my mind th• key_ her~ is '1gualit.y of p:riC\l, · 

that sharuholdus know what is going on, disclosure, 

equality of pric•· 'l'h• other things, you are sure you 

know that evuybody knows what. is gcing on and has baaon 

afforded ,equal treatment, in~ special sit.u4tions, i:be 

withdrawal rights, proration rights, •tc. , •ii:her by 

definition, beC~'-UN ther• is equality of tr,eatment, .. \.1\d 

by the natura of the transac~icn it becom~s relativ~ly 

unimportant. 

The last aNa I wouJ.d like to ~-,tion v,cry 

briefly, I find in my experi~n~ i:h~~ arbitrag~ is a 

v•ry important function and very beneficial to th~ public 

unsophisticat'.ld sha.rehc.ilce:~s in cash tl!:nd1ar offer 

situations and that in arbitragt!:, th~ ac-i;ivity of the 

arbitrag,aurs provides that i,T-!r:ediat~ liquidity at pret·;y 

olos<a to the of fer price for a...."'ly sha;r.el10ld~r who wants 

to realize at that point, and it pass~e i:he risk of 

pr?ratio11 from the shar'3holdar body as a whol'-1 i;o the 

professianel arbitrag.-urs who have the financial abilit;y 

I think ttat in a~.1y adm5.nistrat:.ive or 

legislative proposals, the Commission should take into 

account possibl~ impact on arbitrage in determining 

whether or not thos• proposals ar~ approprtate • 

183 

i 

I 
I 
t 
I 
! 

l 
' 
i 
I 
I 
I 
l 

I 
l 
i 
I 
I 

; 

I , 
. I 

I 

! 

; 

' I 
I 
i 



· ... -• ... _ 

o4 I 

2 

s 

4 

5 

6 

7 

, .. 8 

s 

,, 
1l 

;· 12 

13 

14 

15 

!6 

n 

i8 

1!,} 

20 - 21 

22 

28 

i. 

25 

,! 
I 

i 

1, 

ir 
II 
lj 
j; 

i ' 

184 

!r• hat. is basically wliat I have to say .. 

MR. MYE:kS: Th.!Sllk you very much, :. r. Lipton. 
-

We h,we a f•w qu.stions thb.t I would lik• to go 

into bosed on your oral pres,.ntat.ion. 

Getting to the pl .... blem of the open markra~ 

_ int:en~ eit:har t:o defeat the tancbtr offer or 'to acquir• 

control of thtt company itz-•lf, can any obj•ct.ive standards 

be <ie~-1~loped in determining \c.~:'len one: who is- engag~d in 

1:o 'th,a Williems Act an1encmen~? 

MR. LIPTOH: Y~s, when he purchases i:h~ first 

share. 

MR. LIP~ON: To cie::f$ai: i'i!. If you start out 1:.hai: 

to be Williams Act complian~"e w~th th~ purchase ot the 

first share. 

MR. MYERS: Whet s.bout if ir.:tiant to acquire 

a oartain 1>41rcentage of tha shur,ss or in-oani:. i:o influenc,s 

managciment or t;o possibly obi:ai:o. control, where ~he 

previously publicly announced t~d~r offer vas not for 

Mk. LIPTON: :i don't think it ri.akes any 

difference. I can BtMl no reaFon at all i:c you have a 

l 

l 
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formal tender off•r in prcc•ss why anybody should be able 

to buy any shares without comy:,arable Williams Act compliance. 

Certainly it is in t!·•~ interiest of the public, the marke~ 

as such, t.he shar•holde:rs of the company and tM-eompany 

as such to know what is going on. Ii: is in •varybody'a 

interest that the protections of the Williams Act be 

available. 

In 14-D-4, requtring p~oplt? SU??PO::i:iug .or 

there is an indication to tl",o fact. In my opinion 14-0•·4 

is applicable to such activity ~~d I think tho Commission 

has erred in not seeking to t~-1forc1J Rule 14-o-~ in ~as~ 

aii-uations. 

MR. MYERS: You ·would not suggest. any i:y~ 

of percentag~ test such as 14-G-l? 

MR. LIPTON : No. '..~ cJ~_; ' .• t think even a low 

percen.tago ~s·c is in ar,.y w~y appl;;,.cebl~ to that 

situation. Where 'l :1er~ ls indeod a f ari.ial ten.du of rer 

panding, any puree.as~ o:.: an::::' act:\vity should requ:trti 

Williams Act compliance. 

MR. MYERS: That. C< ,m:plie.nca would include 

some type of public announe&m-.a..'lt? 
' l 

l 
f 
~ 

MR. LIPTON: It riequires exact compliance, which i 
i 

is filing of ~ither a Schedul~ 14-B-1, ~ 14-B-4 ~o 

make 'th~ kind of disclosur-a that is requirea by the 
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Williama Act. If nothing ela•, the r,l.1blic, i:he • har•l_iold•rs, 

i:'he COJIIJ)any, ia entitled t:o the-disclosure of 1:M int.mi:ion 

t:o do aomething in tha market, and_~•-informai:ion with 

r•sp•ot to the background of -the peopl• who int.end t:o 

d•feat the t.nd•r offer. 

I~ might wall be that~~ 'target company would 

much mor• desirabl• for us than our shar~holdus than 

tbs,-• highbinders who wan-c to co1r.e in and tw.:is ever i.:h-:> 

company in competition wi'th tn~m. 

MR. MYERS: Assuming a 14-D-l stat~i: is 

filed, are the present seven-day witlHirawal provisions 

withdraw their shares and ttr.,d~r th.mu~ t:hca comp.etii:or 

under offerer? 

MR. LIPTON: Probably not; probably noi:, 

and probably a new uv~-aay period should run from the 

point where the competito~•s filing is annowi~d. 

MR. MYBRS: FrQll\ your .sxp~rienc-:1 in t:his 

area, 1s the seven-d.a!" withdrawal ~iod suffiei-:mt time 

for a shareholder to adequately digest the information 

he-has received and decida whether he wants to withdraw 

bis umdex-.d shares? 

MR. LIPTON: Well, I find the sevei1-duy period 

to be meaningless in practice. ThG typical offer is eii:her 

.,.._-_...,._ .. - J. 
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ten days or fourteci days, and in larg.a m.aaaur. it d•~nda 

cm whet:Mr it is a friodly offer and the list is availabl.t 

or whether it: is an unfricdly offer.and the full form 

of newspaper solicitation is UHd. 

Hardly any &hares come in before the last two 

day•• The public etuar.s begin t.o cam. in during ti» last 

two or thrM days, just by virt~ of the delays in mail, 

etc. 

As far as i:hs brQk,ar-solicited :::~iares e.nd t"ho 

arbitrage sharias and professi~nal shares, 'they nevor come 

1n until an hour before the expira.-tion date of th-i off-,r. 

Everybody holds in anticipation of perhaps a higher 

offer or sat11ethinq else happonin9 and nobpdy wents to be 

locked into a si~uation where his shc~s iu:e on deposit 

and not subject. to wit..ridrawa!. for tM balanC\l of t.h~ 

60-day period, w~t'.f-• .-it be 50 de.ye at that point o:r 

46 days at thai: point, so that as a practical mat-cer, 

t:he only shares that come in immediately before -che 

expir3tion of the offer are those that come through 

~• normal mail solicitation snd thosca are relatively 

a v.-uy small ~rcentag• of shares. 

MR. MYERS: Would it be of any addit.ional 

benefit to shareholders 'to have the seven-day withdrawal 

~riod extended? 

MR. LIPTON: I don't think it is v.ry 
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meaningful. I don't think i~ would provid• any addit.icm.al 

ben•fi~. I don't think it is meaningful one way or 

t.:he other. 

MR.. MYERS: Along t.hose Batn4 lin111s, wuld a 

llinilllum period of time during which t:he tender off•r 

I 
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i~ would give them addit.ional time 1:o di-::est. i:he informailon i 
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they received and possibly make a d&cision under leas 

pressur• t.."'l.s.n which now exists? 

MR. LIPTON: I have soine doubt abou•c; it.. I 

think thai: a tender of 14-day period is suffici,ant.J.y, 
.. 

really. I think there are advantages to the iDllnll:Sdiacy 

and the certainty of th<a cash t-snder offer that: if 'the 

period was to be extend-ad t.o three wooks or four weeks, 

etc., would have an advers~ effect on ~,e desirability 

of the oash t:ender offer as a de11ieu for acquisition. 

I think that as a matter of logic or of 

policy it. is impossible to say that., you know, 14 days 

or 10 day3 is the appropriate pex-iod: whet'-~-er it be 

10 days or 14 days is not that meaningful, but I think 

if there was to be any oxtension b.syond the tender of 

14-day period it would have an adv~rse effoc·r;. en. the 

desirability of the cash tender offer as an acquisition 

24 dffice. 

26 MR. MYERS: Is that because it wculd givo 

,__,,_ ""1!111 ......... _ .. ~ -- _,_. -_,..... .... _~ ~ ~ -... ,,,,. -- ----- ,. 
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management additional time to defend against the 

tender offer? 

MR. LIPTON: It is not so much i:hat it giv•s 
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I 
to be in an uncertain position wh,~ 

they have a great d•~l of money at stake for a very long 

period of time, and i:hese offers will be eommii:IMlnts of 

anywhere from 10 million to several hundred r,iillions of 

dollars • 

We have got all s~rt.s of business and financing 

consideri:tions to 1:ake intc account. People don't like 

1-o be open for very long periods of time when t.lley have 

a great deal of monoy at sta!~e. 

MR. MYERS: Ona suggestion broach\!d 1s th~ 

objecti .. ·e i:Gst which would involve limiting any purchases 

-in any ~en market purchases during a ceri:ail1 period of time 

prior to the public announcement of the tender offl:U". 

Would this just m0v6 n:arket activity to a 

time pri~r to tne commancer.t\!;i.~ of thnt ~riod and to wha·c 

extent would shareholders be benefiting frorj a 

period of 30 or 90 .:1ays during which no market activiti7 

could occur? 

MR. LIPTON: I d.On't think it would affect 

eitherof the circumstances you raised .. - I think that tho 

advantage of an objective period would be to tell offerer~ 

j 
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that t.hey ar• not~ going to get in trouble if they go· 

forward wit.ht.heir offer at a particular point. Obviously, 

the sharaholder is uot , wttll , it -depends on what. lu19pens 

in the market. as to what~.l!r t,.'ul shar1Sholdu is brmefi tdd 

o~ disadvantaged by t:h• wLliting ~riod, ~ut th• only 

situation t:bat I can envisage as perhaps being ill Sliir'1'f.ld 

by the pNaumpt.1.ve waiting PUiod would be if thlll policy 

decision was made that ii: is no·~ A good idea to p,ermi t 

-
offer for the pur;.,ose of having a po~ition at a lower 

price, or either averaging purposes or if the-/ ar,. 

topped by somebody else·, at leeat: they will g,ei: t..ltair 

expenses back from the profit t.he!t make on the shares. 

If t:hat poliC"J decisio:.i wiero to ~ mude yoi, 

ar• facilitating that activity by providing ·cllo pr~sumptivs 

waiting pariod, but I a~ not at all sure tha~ ~ith~r of 

those J>Olicy determinations are app:.:opriate, and 

accordingly, see no real disadvnntaga io the public 

sharehold11r in providing f o;i: th~ carta.inty tha·c. would 

r•sult from 'the cff•rer knowi.ng that it is not going 'i':o 

haVie an ini:419:'r."ctt.ion problem if it ha.s not nutde any 

purchaMe within what.ever this p•riod of time is. 

MR. MYE~: Is it the CODSimBUS of t~ 

bueineasrr-..im. who cont:emplat:e t-ender offers ~hat it is 

Meaaaary or extromely helpful in having a successful , 
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tender offu that open market p~rohu•• bt3 made prior to thd 

commencement of 1:he t.nder offer? 

MR. LIPTON: no, I don't think so, but I think 

that one or two oft.he reasons that. I mention-1 before 

are conaider4Ml important. Most husin•asmen want to make 

frien.dly offua, not unfriendly offers, and I think th•Y 

assume that if they acquire a 2 or 3 or 4 ~rcexlt position 

in a com~any, it will givo the~ the leverage with 

as to i:h~ po~sibility of a friizmdly tender off~r, rather 

the.n a hostile tundiar of frr.sr. 

I 'think also that msmy businesS?IWln are in t."t"ui:h, 

in fact, gett:ing t:hei:r feet wet and not building a 

position, averaging 'th~i: p~ic~ er 'tekir.g the position 

t.hai: they haw to mak~~ a p:c,:.fit. It, fact thiey ar• 

l 
I 
f 
j 
j 

! 
I 
' ' 
j 
I 
f 
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! 

or not. This is a bl't!lcup to tlM ultimate dt;cision 

as to whether in fact th~y will ~akc a 'bander, both of 

which I find from a policy Ef..:.andpoint t.o be nat. 

undesirable. 
• 

MR. MYERS: GE;ti:.~~g back to th~ prcbl~ 

some abte jurisdici:ions is to exempt. 'transactions, if 

neither th~ principal nor ~he brok&r aolici~s or 

arranges for solicitation in order to sell. 

-

! 
I 

' I 
j 
i 
l 
I 
l 

I 
i 

! 
J 
i 
I 
~ 
I 

' t 



.2 

_, .• , : 

. . 

., 
f_ 
-~· 

\. 

1 

3 

4 

5 

6 

1 

192 

Is that a f•aaiblG approach, evci if th•r• is 

an intent by that.purchas,ar to make a tender offer aametim-, 

in the n.ar future? 

MR. LIPTON; I have always had a gr.at deal 

of difficulty with the concept of aolicitai:ion, and 

word g11ta around pretty quickly that somebody is in th• 

market and whether h9 sends cut a l•tt:er or publishes 

t ii ,;i..D a.d or mri.kes two tel-1phanG oal:e- or jus\; lc.;t.s om.~ 
• 

9 broker know that he is prepared to buy, word g,ets around, 

"t) and the si;1phieticated havo t..'1.~ advantag• of if: and th111 

11 unsophist.icai-ed do not, end if som~body intends to 

J!': acquire a posii:ion that from a policy standpoin4= should bE:i 

,i don,1 through {\1!.1liams Act co:;.:pliance, than tr.a Williams 

te Act ought 1:o apply. 

•s I don• t see a distinction really 00.tt-1~-.m opfm 

1e markst purchase~, block purch.ases, prj ,.~ately nego·tiatcad 

,1 traneaetions, etc. I think I am pers011ally a df&votee 

,a 

te 

20 

21 

2A 

of 1:he impact thtJOry, and if i:ha activity, wha"ve::-

it be, .ie _going to result in th& effects -that th~ 

Williams Ac't is ir.banded 1:o rr,qulate, then the Williams 

Ao~ oaghi: t:o apply and I s&e no r.,ason why tha offer 

abould not be made 1n regul&r Williams Act compliance terms. 

I !ind it: v.-ry clifficuli: to come up with 

justifications for major purchase programs, now talking 

about 5 percent and mor~ in any manner o~r than through 
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Willi ams Act cor::i;·,licnc~- I C::.on 't S"hl. .:i.:ay r""ason fer i·c. 

lIEl~R.:UG OFr'ICBR L'CVElrncm: Mr. Li.; •;;on, j usi.~ 

one quus·aon: you us-e t.1~.; word .i.r.·~:::,..,\-. ,· not only ir.. t.hiE, 

lae :: col) e,.:uy b,.ri: ir. prior ~st.l m:my and I Q'lchn-:s~a:.nd your 

t:o makt1 a t-:.mdc:: offer, althc.:.ugh. r.c,-: y~:t a, quou, plan, 

MR~ LIPTOt!: Tl1et is ccrrc.;ct.. I don' ·c. draw 

a distinction biitwe..1 olan ar..d int-1.mt. I gu.~ss so~ 

pcss1.ble i:o drEJ.~1 in my 0\-T~ m:'..nd, ~!;.C if s~m.:.:body h.:.:.s 

int~nt, hie has a plim, c:U:d if he he..£, £;, plan ha hi!s the 

int~nt. I thin:< it is a qucsf.-,ic:i.1 cf \'J;i;;: cll1141r in fact 

do you hava any difficulty wit.h th~~ p~rson's going in~o 

' the markrot and purchasi.r."lS additio11a!. shares at prrevailing l 
I• 

market prioes? 
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MR. LIP'l'ON: Yias, I do. I frankly think i:;hat 

1:.Jiat is i;1w •xact parallel ·of the si~uation I ~timwd 

befori& of i;,h4e. :;i.ajor holder thtm going out and purchesi!lg 

addit::~onal stock. That always gets around. People know 

that XYZ Company, which has just acquired 53 p.1rc.mt 

through a i.ender offer, is d.lsirous of going to so purcen.t, 

:lf that. is what. it is, and I think 'that th,. eff~ct. is 

exact:.y the same and I thin.lt 'Chat a. program of purchases 

by such a company is a tonder off'l!r within i:hltl Williams 

Act.. 

The Williams Act will be so intcrprebad and I 

think thci Caramission. indica.ted as such in tlw LSL letter, 

alt.hough in neg.a.i:i.·1e rather than affirma.tive way, but tha.t 

is really no diff,arent a situation wh~re you g~t a control 

stockholder wanting t;a continu~ to make purchas~s in the 

market, whether it bit by block i"'.ransactions or o~n markrt:i::. 

purchaaes. 

I see no policy reason i:O permit that. 

MR. MYERS: For purposes of the Willia.'fls Ac-c, 

should those subsequent purchasatJ bs d~""d i;o be part 

df the first ten&u' offer or should that be the 

aomrr.enoe:nen.t of the n.w i:'$Jlder offer? 

MR. LIPTON: I think it should be tM 

commencemeni; of a new tender offer. I think somdbody 

should be able to l~gitimately say I have made a ~-ender 
, 
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offu, and I am not. oont.inuing that t.~nder off<tr, and thtm 

at a fut.ure point, decid• to mak• a diff.srdllt tad~ offVsr. 

I don't think that it is n,ecessary to in:teg::au the two 

tender offers. I think your integration problem comes up 

if.you don't deem th• second purchasing a tender off~r and 

r.1quire Williams Act compaliance. 

Of colttse you have a factual qu.,st.iiJn as 'to what 

the intent. really was if he te.,:minat:es lu.s bandt.lr offer 

at a different. price, but if in fact they arlSI s•pax:at:ed, 

if tho time span is very sho::t, unless th11re is soma --

I hesJ 't!Ste to use chang~ of circumstanc-as as a measuring 

'tool bu.a, but ur.less t.h6rq1 is sr,m,s riual substantial 

chang~ in circwnstances , ii: would b~ v'li.t'}. ha.:cd to btilieva 

t.hat the new offer was not related to and should noi: ba 

int.grated with tho firs·t offer. 

HEARING OFFICER LF.VEl~SON: Mr. Lipton, just 

fol to,Ain.g up on tha-.;, lei:.• s ass1:m-e. W(1l do have thli 

cm· January 1st. 'l'h•reaf·'-t'lr the biddi.er comm11M1ces acquiring 

securities in the open market of t.h-, :::ame target coinpany. 

You have indicated that that ~,pe of actJ.,,it.y, if there 

was a program to make such acquisitions in your 01,inion 

should be deemed a tender off~r. 

When w~ talk about a program for such 

l 
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acquisitions, would you distinguish between th• amount of 

MR. LIPTON: Yes. Discussion we had previously 

with respect to 'that 2 percen.t. c,r somtS small perC1mtage 

limitation I think would be applicable here,. i:hat th•r-a 

ls no rea.aon to make~• Williama Aci: applicable if i:h• 

open market purchases are limit:ed to no m~re 1:han 2 percent 

or some other small perc.tntag11t in any 12-mon-t.h i)'ariod. 

I think with respect: to each of Nf ana't'l~rs 

to Mr. Myers• quesi:.!.ons in th'1 SIJC"i~s, I ai: - l~st was 

assuming the discussion wa had proviously with r•speci; to 

the- mnall percoi:ag.s •xOflption so as to not reqaiN i:hd 

expensivill complinnca where t:oo purchasing ac-civity will 

not t:.av~ any of th,a effec"s that tht;;1 Hilliams Act is 

designed to bring. 

HEARING OFFICER LEV:E.;NSON: I aSElUIIle you took 

the 2 percent through f2llalogy to ~he 2 p$roent as lilXpr~ss~d 

in ~ statuh-: with the excaption? 

MR~ LIPTON: That is right. As I indica--=ed 

before, I have no grea~ feeling for 2 perce.~t as 

dieUnguished from 1 percent or 3 pGrcent. 

MR. MYERS: With r~gard 'to the privat"ly 

negotiated t:ransaation, you suggGst soms type of numl>!Qrs 

test. 

I was going to follow tJlat up by esking, do you 
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think that should bl other criteria, Somt)thing along thd 

li!, as of Rule 146? Should we look at the rela:t.ionship 

of the offer .. , solicited shareholders to th• target 

company, whet:Mr financial Etcivisors or brokers are 

involved in those transactions, things of that sort? 

MR. LIPTON: Basically what I bav• in mind 

is an acquisition type 'transaction. I suppose what I 

woull clo is limit it to only tl10s~ transactions in whic:,. 

control cf ~he cci.-pc.>r~tioz,. is acquirrJcl pursuant to agre~~t .. 

or a relt-.t~-~ series of agre~e.nt in which each shar~olde:x: 

In other words, I don•~ really .mvisage a small 

nUIIlbsr of solici tues as an e::ctlpi:.ian f ram any of the 

things I have · -<\id proviously. I woutd think that the 2 

percent or other perCEntagG limit.a~da~ would bG applical)leo 

It really doesn't matter how many solicitoes or s~llers 

~re are, but i:hat it would be appropriatu in those 

~cquieit.ion ~ypo transaction~ ~hat involv~ clos~d 

corporatlons but those with 100 or 200 shereholdrdrs, i::.hat 

Williams Act compalianco not be n~e<:ssary wh~r6 ii: is 

a company acquiring control of another company for cash 

and all ot·the shareholders a.:.-e boing offered substantially 

I say substantially becaus~ &Olihlltimas I don•~ 
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contracts or things '.'.i-ke that, and then that biting held to 

destroy the equality of ueat:mont between i:he mana~t. 
I 

I 
shareholders and tho non~manag,ement shareholders, provided I 

~~ t:hat is not being used as a disguise t:o have really I 

differ•t oonsiderai:ion, one to i:he other. f 

I don't see any real n~ for F•deral interv•ntion I 
I 

at: that: point through the Williams ~ct when what you have I 
is a close~1 coi:tpany laing acquir~d by som@body els<.,. 

MR. MYERS: Talking ~ut su.b~tanilally 

equivalent treatment, is there anything in the Williams 

Act: which wquld prohibit approaching the managtlil'lCllt of 

a oompan}' and off11ring them a certain priCG for their stock 

and then they can tender offer at a differ.ant pric$? 

MR. LIPTOH: We;ll, if the transactions are 

integratud, then you would violate 14-0 and you also 

have violated 10-B-13. 

MR. MYERS: Which would again be a f~ctual 

question? 

MR. LIPTON: Yos. I woulc'i think there is a vory 

a1im factual question if wha~ you have done is bri~ 

management into facilitating your later tcand•r offer. 

MR. MYERS: In regard to the private 

transactions, would you have any problems with th.; 

offering company at about the sarnrit time making O{>dn 

market purcha&$s? 
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MR. LIPTON: Are you referring t:o Y-.,llow P'reighi;? 

MR. 1-n'ERS : I am not ::-af.arring to any particular 

case, but. a situation thai: you poeo, wher• t:.here art1 

negotiations wi~...h managdmsnt i:o acquir~ shards. 

MR.. LIPTOU: This is a private closed company? 

MR. MYERS: W-&11, t:h11 transactions &.'Cd privatis 

in th• sense that they are n~~oi:iat~~o ! mecui ther~ ere 

prob.'.i..ams which exist in pu.blicly a:!llounc~-d cash t$Jld<ar 

offers. They might no~ o~is'i.: in th:.fc situatio~. 
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b~cause of t~e feiluJ~ .r: ... ~ ., r 
~ .·. · .. : i:.'.: 

a ten::!er offe~~ at. $10 ~ El'.&re -~:o th~ o·:.:··.1e.:r. ., 

of tre-atn-.i~nt for. tP.11der off er. 2.16 it bF~COrrt<!: s a questio::, 

of interp~etation. 

Eve~ybody in a tena~r o~fer has to be 
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afford~d equal t1eatffie~L. 

men~, s m.:-~·tly t.~!:.re::.~ftt r -and nffe:::· i·:.:. to th1:: other stock 

holders, I find it v~ry diff.5.cult to f:Lad th~t i.a o:!le tei'i,:t~l~ o 

tio:.~? 

MI<. LIPT~N: I ·;t .. i:-:ik CC • 

:-m. H'!BRS: D•:o you ki::.m-1 of .?.r,y part:i.cula2.· 

provision for comi1,q tf1 t~n~.-:: conch:i.sic(.';' 

front of ree. 

cetera, without. of ferir1.9· -;;o r::ve1::-:yortc. 

problem. ln other wor.:is, I c~n st:.:e not cffe~5.11t;f to some-

body whose shares ar.e t£..ir; te,d w I ca~ see not off~ring to 

someoody tr."hO is pre-vented by vHE· r~:;.1.sou o:::- another fror.l 

t.enderir.g. 
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In 0th~!." words, i= you h~.-.,e qot int~rferring 

state law, frtr!qtient ~ob.lt--m is with r~spect to seine of tl1e 

s~ate that have ~nacte~ spec~~l tender offer leqislatioa. 

r::ssential:0.y, devices have ~e> C.P.Vt.!loped ~:hrough denl~r o:=f ers 

in 0~1io-, Indiana, pr~-clea:..·a.nc~e in Wisconsin, - tC\ 

facilitat~ offers. 

! hav .. ~ had r,o diff:.cult~1 in m;J.kinq Ci:!:h te-m1°7.' 

offer .. Ther~ are other le ~l ::,::obl~rii.:; and pre.ctica:;_ p:cob-

1ems in comn~nicating the off~~ or accep~i~g the sh~res 

frorr, everybo::ly. I run leaving that c;;.side. 

:.aw 

Congress h~.£.: not sought tn pr..::,i:-:1:;_::>t the fielci, then I thi:~k 

$14 unles~ yo~ ofie~ to - . 
il.L ... 

offeror d~cit.ing not. to mc..kl:'.'! i'.n offer to si.1ar~holJi-:.rs 

of certe.L.1 state-: because of st&te !"estriction8 &s 

opposed to an offeror who th~c.n:eti~lly attenpt ·;:o r.ia1:e 

24 I the offer to ev·ecyon.P, but ~eca,~s.e of cei:te..:tn scr'.~:e r~~f! t.·d.c­

l!5 11 tions, finds that the offer can:,ot be me.cl" to e•;ery s!,a,:~-
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half.er.? 

Is thdt 3. theorcticf.1 d.ist:.:-1\ction -01.· is the:e 

.MR. LIPTON: I i',;71 not ~ure I understund. 

1-m. MYERS: ic th<:=::.:? ~.:-iy oblis-c.tion on the 

aprt. of the offeror to at;temp·i: to make t.h~ offer to every 

EhareLolder? 

attempt. 

.-

-r.-n;.. L!PTON: 

-·­__ , 

requi.i·eme~1ts mak::; it i11:pc.ss::.b:t.2 -co co:1p1.y, Ve'!...7 6.5.:~:cicu}:i: 

·to eonply. 

order to have: th:.! ofer broa.acc:.-_3·i; to ~<;•c-r:"hcJy. 

more concern than tht: disr.bili ~:' to cci:,rJ·'.l,mic;:~ '_'(i t}:E:: cite:: 

in a partJculaY jurisdic~ior-, o:: a pD . .:.··d.cu.~o.!:' J:,L:rsc,r:. :-.:::: 
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· MR. HYER.'i : On~ wo.;:d,-::1!'s if thE- ut.ility of 

Wall St.re=et: Jou:-.ual in .regar{~ to tht~ a!:ility to corienunicc.!.t.e 

mation to ma:<.e a dec!i.sior.. .-1:1et:.l:.er. 'lr not to t.end~r., wb'=:::e:: 

ads are r~tting lon~l'.' c.r:•:.:. lon<;s::.·, .io ye-:.: tb.:i.ni:: one eclutio:.;; 

uhe:::--e tht offer is f.ot 

HY.Ers: 

;:_ c:;- : 

:.• .. ._., d.,~-•-~_r::. ..... ,~-:.:,,..-.... ~- •• ·1l··•1,,il 
- ·-• - I c; ;;·'<••..; •• J._,:-•. C,:. .•. I.,:." ::' -L• .~J 

f"'\,.,, •. ....... 

its'-'lf is not suffici~nt; at lec:.2·,., or!e place "'·rbe:re i·~ is., 

reaBonably calculat~6 to get -..:o a good pe:.::-t of t~E:- she.~·:::::-
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short-fo·~·,r. ad .i.~ oti:er rt-·qi.or,.s, are-a.~, et C,:-t-e.rc.:.., 

pn.b .'.i ca tio::1. 

defir:.itic-a of thei prableu of 1:1•.a i.:er ... '."z.f::!r o::fG::::, f::"one hc:.:.ve 

!-"'.' 1 --:·1·.J,,., .. _~te•·· •··,~ . ., .... _ th""· ','.:o·J:--_,,,_~.~~--··,_i , .... ,._.-: ..... ,·.:•,,-.,,_,_, ·' ·· ~ • · • · 11 .. -"'~ " • .. ..... .... "'- - ,, , - - ... - "' .. c-,(,_~~:.!°~~: ·r:-.:>.e-. ·:-:;,rm \:-:.~n.cs:r 

is ~ct a ~en~~r cff~z. 

1-l:!. '.i ... Il'30N: 

0-,.. "'"",. excu·"'tJLOn ::","'J--•··oa1 .. '·, t,...,:AI '-·l"' , 4 ~; i..,,• _,,,, c, 

qu!!~tion,. 

i1R. PAUL'!'E~: E ~ ..... • ~·-~ iv.... • 1.· ~,Jl-o·"" ~·o•·· h "d ~.LJ...a.. .~~~ J -..· . .,. e .'...J _'.J'- .. r .. I \..; .-t:1... 

offero:cs o u1 · ·o _c: u:!1.E::rtd th~.i. ·.~ ~.; ·1 ·i ng" - ..... to.lo............ ,.:., "' 
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Could we focus O!l tbe f:i.ling~ that the- r,1an.;2gr:: .. -

rnent its~lf has to ruaJ,;e? 

I gues~ the bcsi::: cr.1e:;'.::i.on un~;;!r the pres~nt. 

stat1.:.tory ~ structure ~ts ,ioe.1 rn.anageT,i:n-c h-:-:ve. to m~e cl 

recommendation to the stoekl'!ol:ie::r~? 

mcr!a9·eme21t to take, to s~y, to publicly clai1:-1 it is neutrai 

or else aimply not to public:::.y ci.-~.im anytJ-dnJ • 

MR. LIPTON: Yes. ! think it fa~ a re,ali~t::.c 

with ma~~gement cpp90lng 

reason; other than it W.£::·1t:s -..:o s~~~...y in. offi.ce GJ1<l run t,;1-2 

sha.reholJera of the co:.i.peny .. 

fJ"!R. !..IP'I'ON: That is no ✓.::. a lJillia.tn~ Act 

violation: but I think ~hat SU:,'!~ mir.,~o.;'€,Jsni: is r.ot prope::~.y 

discharging its funct.ir)n • 

i. 
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rec:u.irements of thf' Co:.ir::.:.ss:on c~ll foi· :Jufficie.ut 

disclosurP-s of tn.1.flat;~er1t' 3 posit:f.on on these mattArs,.. 

Yes. I cilin:-: so .. 

nn d'i.sclos·..1:r!.:, rriy h.:?.s.ic · -philosophy ,:i.s that 

as yc,u specif :t· in roor~ and mor,: ~e·ce.i1 , 7ou 1.ose ti.:e rr.ost 

. ., -·"' to g~V:!. an 

Emd r~t.u~:n:tng tQ 13Di i11 ye.•·...?.:.: earlie:::.· cot:.tn.<;;21·;.•c you suqgest.ed 

'\ 

For ~:.he reco~d, i::i:.:.at .:.n yoirc vie\'! is ~l:.~ purpose 

r<"'po:rtins tim::? 

tsnder offer or not is prc~lE·;ll,;ttic. 

Moa"t in!ltit'.~,tion.::.!l inv,~stors try to keep -~eir 

pos.:i. tion~ below fi •re pc,: ce1~:'c fo!" O;'!•~- i:easoi.: or ~nc ti::.<?:r: 

liquidity or some r~gula~oxy reaso~. 
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If somebody pa~s~s. th~ five per cent .nark, 

he may be going all the way, so that is important infor­

mation for the company and for the market as a whole. 

There are some people who are knoYn t.o make 

tender offers. They have had a history of maki~g, 

acquiring five per cent of 1:he company and have made a 

tender offer. 

IS€~ no re~son why ~1e~e ought to be a ten-day 

notoriou~ aggressor,the sooner the information is in the 

market, ~he better off everybody is, J.ncluding the aggressoro 

MR. PAULTER: One of the ing-~iries in the 

pr.oceedj,r~:J is waether thc;.t five p~r cent -th1:e~!lold cught 

to .be lo-;._;er~d it.self to tv:o pGr cent, one per cent. or 

somet:bing of that sort. 

MR, LIPTON: I ha~e no r~a1 fe:elinq with 

respect to t.hat. I have n~ personal opinion as to whe-the~:­

it ought to be five per c~nt or somE other figure . 

I t,1ir.i.k you get to ~ t>Oint t-1here you lose the 

benefit of disclosure if yo~ h~ve too much disclosure. 

I mentioned beiore the Nall Street Journal 

announcements of corpcra:te repurchase p!'ograias c:.nd how 

tbey have lost all impact on the market • 

I ·.'think if tha~ risk that appears in the 

Hews ~igest of 13D· filings w.::.s to run fo::- pag·e c:.fte:r page: 
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benefit of thr~s~old cis~losure ~t rive per c~nt w~uJ.d 

b~ loat. Thr?t io SCil;~·i.::1.i..119 to ic•.?-=f• in irdnd. 

I have 110 rt:ul fc~lii1~· c-11e il.·a.y or the other. 

HR. J?,.u:..'I'ER: I did ~~·~1t to get. your ~pinion 

also fo:r the record I both ii'l l3D i.Htd 140 we e.::e focusing 

on when ,1 , person takes a certc.i.n ucticm whereby he becomes 

a ben~ficie.l 

tern, peri.-1.cn, Ol' adopt th•f ru].eg, parf.:.icularly in :i:elation 

to collective person9 Dr g·rc •. :ps? 

I-1R. LJ.P'J.'ON ~ 

;1ect?ssary. 

MR. PAULTER: Bec~u.se C\f ce.se law? 

clear. I don't t..'11ink ai-(/body h~~s a:.'ly r-E!al di::fic.ul~y in 

to i.nvee.tmen I; m~ndg~rnent ~c:co:1nts ~lwre 11ou ':i'Jould hav~ 

one manager rne.oagi.ng -st:v~ .... -al different accounts. 

pl!:r.- c~nt limitation. -r think :rno&-c i,'lc:vple ht:v~ i11terpreted 

13D to mea.n. ·th-:it .i.:f you dou · t h~\re any control int:!nt 

or voting intent \,r.:,_·th . 
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true in an i"ndependP..nt investment determin&tion, it is 

not possi.ble to file U:Jd~,r l.:~D; Lt'ley haven't filec2 a.."td 

the!.·~ is nothing wrong with no\: fi.i.ing. 

Obviously, if thE.rE: is intention, either 

initially or some oth~r time to act in concert with re:spect 

to no::ne transaction invol vine; t:..b.c.t: co111pany, then t..-:...i.e grup 

group will be for::i~o. a·c tb~t f:Cin·t in c,:-'.,-:::co::do2.r;.ce wi-th the 

poir.t. 

I wculd thiPJc if there is any change in this 

area, then the condition shoulc irnplem-=n~. tht! ste:(;utory 

autho:::-iz2.tlon for a short forL11 cf 13D filing· E:nd also if 

the threshold was to be lowe~~ed, I thir,k it would be 

appropriate to have a ver.y short. form noticd on behalf of 

those people who have r.o co~-;~~ol or e.cquisitio:i intant. 

and who have acquired purely for inves•.;me:n.t pu:..--poses. 

That cigM: be 1:~mi tea. solely to banJr;s, t.1;ust 

depc:.rtments, mutual funds, registe:i.:-ed i!,.vcs·.:i.1er,t corup.;;;.:;1.ies ~ 

but where an institutional inv-=stoz has no control o:: 

acquisition intent or no warehousing purpos~, then he 

ought to be able to file a V£~Y simpl~ shor~ forrr. if it 

is necessary for him to comply. 

MR. PJWLTER: Very closely related f rather 

thar.. looking at the invest.ma=n'.::; !ur1.r:.s.g<:-:i'.' a:i-5 his aocoi.lnts ~s 
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T • • • l.. \. . a c;roup, . w;,.~ a'Oproac,!111g :i.. .. , •,111,::c 

own~:· - Pt1 yc.,u h,:;,•7e feelir:az \::~-..at: ,,~ should focus on for 

Willia.ms lu::t purposee? 

th11 nat..h incust.~- case, d.11 c.:la~.':'.'~.y focus on vot.i.."l~,. 

I arJ not so r•,"L,xe 

Act t.:mrnos~s - .. 

MR. LEVE!,~SON: F1:. ·,· ., ....,.-.0"' 1 r '·• • l:'. pU.r.,, ;.; i:.:_·:t,'l.t::. J.~, . .,,._ .. 3.:.. r -'\;...,.. ·• t. ... "'""" -""-""' 

C)Wil,'3X'Ship. 

• 

have no o:>jectior. to a dt::fird. t..':.o:, ·thi:'.t c".c ✓.:'i ~eia banef:ic.i.z, l 
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just imm~diate troti.ng powe1:. 

cor~-c.!:act,1al right£ to ac~.Y\i'.":e owner:::hip or voting pow0r 
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It is ver-.1 rare that you find gr.oup of indi•J­

iduals who would pu1·ch5.se in that magnitude, exce:pt if 

they had an acquisi tio;1 of control kind of transaction 

in mind. 

I think from an ease of r.dminif,tration stand·· 

point, I would provide for the short forn for institutions 

because generally infon:-.ation with respe:ct to th.era is 

readily avGilable f:i:'orn ot:her ~o~ct:s c.nd I wouln cont.i.nu~ 

Th~ question I want to 

ask, it almost means thG~e raus~ h~ve been some feEling of 

con-trol because you ha~e sug;·e!:1'i:ed. ti.1c..t they would not r 

ea.ci1 · of them would not purch::se unless -~he ot.hel."s 

did. 

Evan£:, btcause j_t rn£.Y net be ur.-:.:,:su&l for "i:.ht:: ing~i\.-.ution~ 

was invetted in the com;?l::iy c).1."1.6. accc1.·din~rly they m~y not: 

be t!nder com.~on control. 

assume tt,ey are eac:h indepenc:en-c. insuran-::e compe..nies but 

they believe the company to be inves':::~-<i in has a viable 

future, but only if it received $15 million, a.r.6 therefor~ 

they are willins- to take a. pi.ece i ~c;).y, $2 millio!·1, bu·;: 

they won't: be willing to go into the deal u:..1less evacybody 
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You do create a ~ubstant!al difficlty for the 

~.anagers of a nwr.ber of s~bs~antial ~ccounts. 

In other w:,rdc, if you have one of the major 

money center banks thct manages a nwTiber of different 

pension trusts, or you have ~ot one of the big mutual fund 

complexeE where for purposes of c~plying with either 

'their own internal policies with respeet: tc fa.ir treat-

men·; of ~11 of <:h~ acco'.:mts ~~at the::- r.,c;;.r...ll.ge .. or t.c, d:1.s-

eharge 1±.:.eir rlt.'!.tics as trus·~t~~s, they m·as~ go beyond a 

five per cent p·ciint but in f.s:.ct, they have ~u.i]:'chase 

investment intent, and do no~ intend atequi~ition or con­

trol kind of transaction. 

I s~e a very Gu~stan~ial policy argum&i.t, but 

not requiring 14D disclosu~e. 

Whe:1 you view it frou the standpoint. of 'the 

public and the nc.rket ~.tself" you raise t!le kir.d of 10B5 

market information eiscla::;ure qass·ci.on that we were dis-

cussing before • 

question any different if these a~:-e individuals than if they 

wera individual$ as· fat: as l4D filings axe concer.ne:::1? 

MR. LIPTON: If they are individuals ·who are 

just private investors and the market acthrity is no 

different than of an institution, my enawer would be the 

same. 
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else came in a.n_d put in th~ :, 2 ~ill ion. 

COMMISSIONER EVANS: r see. 

MR. SIEG.MI: In i:.he cr.hsence of ruanc~atory sha.?:1::-· 

holders lists that you sr:.gqe!'..lted 1:""!arlier, you appe&r to 

suggst that the use of a short fo~n adve~t!seme~~ woulo 

be within compliance with the statute, so long as it prov::.ded 

whe:::e- the- tender offer ,.-rould be oct.:.-:1ined. 

In such & r:i·:::~&:c:: on: uould ·;:.hc wi th6.r5.~·,al 

and if so when would they commence? 

MR. LIPTON~ I would \:.!1ink -th~~ the of:feror 

woJlld be WE:11 ad·vised to expand t-1-it' seven-da.y and ten-da~, 

In my OiH1 pri::.cticf:., I e.1:.-ra..ys ildd a few d&\'S 

·to the sever.. and ten-c1.'!y periods when I have-::: &om-l: 

que3tion as to tte pt~1.icc.tion 0~1. the t.heo:r.1:t.iccs.l offe:c 

datas 1 sc that I ccn 't ht.; faceci. lc.t:!!:C on with the cont(•n-

tion that the offer Wa$n 8 t ac\:.ually mae.f.i: 01, the day that . 

I t..11.ought I was ra-:l.king it, bc.::caus::::. of some comnlt.1..'1i..ca.-::io .. -::. 

difficlty; the sa.;:ne ev~n whe;;1 relylng on mailing. 

We generally calculate from the dsy that most people \·::·ot:tlQ 

receive th.e mailing, r£ther than from the day of filing 

or the d2y that the mailing ia m~de, but that is out of 

abundance of caution to provid0 a problem~ 

It seems to nie t.ha:i~ the on.ly Xe.illy effective ' 
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solution is to require the shar.ehclde:r list to be mad~ 

available to th~ offerox • 

Ar1y".:.h.'\.ng els(.: is a half-way msasure and doe~ 

not meet th~ objective of being sure that those peopl~ 

who most need the prote:ct.5.on of the Wi liiams l'\Ct obtain 

it. 

I would couple that, u5.th the requirement thc:2t 

if ycu c~n get t.he list, ·t...he:a you hu\re to \!9e: the list w 

In othe:,i_· words 3 ye...: r:t1~~,t m~il t.::.1e of for t.c e,1\:-.:.:·y 

shareholder to \·Thom you cur, tHdl it r assuming that th<::z·e. 

may be a legal .1.rnpediment to .na:Lling it in certain 

jurisdictions. 

But I think th£.y are eo11comi t~nt, the.t t.he 

list. ought to be a,.railcble ana 'the ma.iiing ot1.ghi-. to b-= 

mailed to them. 

.. .! 

MR. SIEGAN: You .:.nc! . .ica{~ed earl5.e!· that int.eat. 

wus the key to what I wou:r.d caJ.l the cnn.v~~:~sio:.1. of OP-=~ 

market purchases into a t€:.,1dc:c o:i.:fer. 

is very little difference hetueer1 "i.:.h(;; 9lal~$. 

In your submission, you talk about iutend anu 

plan. I assume that your eJ:perie11ce wi:.l suppo.i:'-~ a wi·cn{:Sf:> 

who indicated that insofar as intentions or pl~ns are 

concerned, bf:: was advised neve.-r to have anh intanti.ons 

~ or ;lans, and we have sean :tn our off.lee:; ·cha.t with· resp!::ct:. 
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to intentions or plans, or -purpose of the trg,nsac'tiou, 

that the person filing provides himself suffic±e~t options 

to gG elmost any ~ay. 

This would appe:a:: t.o ~e to !ud.ice.te th~.t. we 

would result with boiler plate 1£~guage insofar as you~ 

intent positio~ is concErn~d. 

outline and nothing th2t is said in the out.line should 

I thir..k you are l!l:i..sr~c.ding the outline in yom:-

char.c:..cte:cization of what~ it r.'.cys .• 

As I sc?.id bbfo!:'e ., I d:.&\-: no ais·;:;.hict.ioa 

bet".11een plan or purpose or i!1tent • 

I thi.r..k ~h~r.0 is a factual question as to wl:.a'I; 

the plan , purpoPe or inter.t is ba<c I don't se~ any g1:ae-

I fiad it ve-::y, Vi?l.""Y ~ifficult ir. e.veryC.ay pr<--:.e-

tice to write up what the ints~~. plan or purpose is of t:h~ 

business man who in fact is U..'"1~8.!"'-'.:.ain as tc ,·1hat he is 

· going to do, and I agree th~t a form of kil:d of stylized 

boiler plate has evolved to comply with i·tem 4 of the 

130, wit...':-i respect to somebotly who passes th~ five per cent 

thresholc!. and hasn't madi'..= up his !.l,ii'!.d r bl".t. ! thir.k that is • 

I---- -
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an inherent difficulty whenever disclosure of future· 

purpose for intent is necessazy. 

What it has to be is hone~t and if in fact 

somebody is ··unsure of hir.tnelf, there should not be any 

impediment to saying, "I dor· .. • t know what I am going to 

· <lo. I haven't made up my nii.nd·. I reserve the right to do 

anything I please to do. ! r1o.y sell the stock: 

I May co:.,tinue to hold it. I rr.ay rn~J::e a tender offt."::r. 

I see no ret:!3cn \::O foroclos~ the ability to 

make that kind of disclo~ure .. 

MR. S I EGAN : So the 011ly way we would knot-.r 

the intent would be with 20-20 hindsight? 

MR. LIPTOi•f = But t...ri"t. is true wit:h rf;:spect 

to any quest.~on of int<.!nt, tha-;; wh~u you are t.e.lking 

about future plans, they are alwe.ys s'Ubject to chang·e. 

a.no. I am not trying to count.<..:.. .:e.r..ce som0..body mt'-Jcing o. 

misleading or erroneous Qisclosure, if in fa=t sorn~on~ 

has an . intent tc do so. 

That has to be disclosed and I t:tin.k that 

most people try to describe the objective indicia, at 

least from past actions, at least sinee the A & P casE.:, 

in case there is any qaestion abc~t it. 

In the A & P casa, Gulf cU16: ivest:ern said they 

hac1 no intent to acquire cont.rol and 'th'= court in ef feet 
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ht:ld the::. it was & diee:losuz-...!! viclc.tion not to tlisclo~~ 

thc::.t in a number of othe:· ir1i.~t2.nc~s after having 

acqui.red & po::i tion ir~ the compan:1 t:1ey sou.g.i.1 "..: con uol, 

so that you ·begin to sor.; of build t(<? a patt~::rn o:: c.is­

closur~ that maybe --· isn • t n~cessary or realJ.y . v~r'./ 

helpful c..."ld that it wculc2 be a lot b~-::t~r if everybody 

unda!:"stood that when he h&dr, 't macle up his :nir..d, all ht 

!tu.d t.::, c1c ..... i-,.~ .......... -

make up n,y mind, I will fil!: ,:;_gairi and tell youo 

?-iR. SIEGAI~: But with ~h~ curreu~ disclosur~, 

whe:ri. Hould you get the filing? 

MR. L!PTON: - -- z~~ .so.r.:m clS it Ch2-.'1~;'E:S. I 

mean, if there is any change" he m~st promp'L.;.y Z'tpO!."i; i ,:; . 

:MR. SIEGAI--:: Do you ·t.~.link that; prelifil.ina:cy 

negotia_tions or discussions with m&.ne.gemen~ ~:c .. ~16. b~ 

desirable disclc~u..re? 

they are material to the disclosure. 

Under certain circurnst.ar~ces v I. thin;~ ir1.6:~.::-6. 

they are. Onder othE.rs, I can see that they are not very 

meaning?ul. 

I number of 

11 

One of the problems, I faced this issu~ in a 

situe'i;io!ls --

,--- . 
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I not.tee thfJ timt is rw:rdng. I wor..d!:r if 

that we can get our tee-th im::.~, b~cmc::se this intent.i.,,:.: 

ccnt.inue on a different 1.i.ne, pl~ase? 

abol.".t.. 

in recent months in -ch.e- s.rea of going- priV'~te, to iss\le 

Willi&ms Act that art:\ not nm-, g~.v~:-.. ·co st.ockho15.vz- L, 

itssue or tande.r offers shoulc b.~ appli~d "-:o thc;.111 a:n.6. if 

so, which pe:rticular ar.2&r: clo I'Ot.i. tbink woul<.1 bs tr,~ me.::.•-:: 

profitahlr::? 

MR. LIPTON : I think on ha 1. .!L"?.Ce • I f c-..a-1 t.ha;:. t..h.E:: 

purehages and I don't really s:.:~ c:. distinct.io .. 1 be~,:ree;:1 

the corporattion r~purchasincf i·cs 0·i1~1 she.res o:t':" so:m.~body 

eiso buying them. 

In fact, :from a disclo~ure 3tandpo.int., the 
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information reeiily ~v~ilable tot.he corpo~~~ion 6 • 

It ·should make it available \:.:> i~£ shareholt":.ere, ar.o. iu 

fact, as a mat ta::- of p:".'e:c'tict•, ::i: BtlrLk t..'le c1isclo~.-:,i.!:'e ar,.5. 

in third party tends-:c offez-s and i~ is in the ccrp,,ratc 

repurchase docu:ms::'li: that the mor:t er.peri:.nent.ation ,,:rit:'1 

respect to projections, <=.s·..:i.u1r:i.tes and ap::1raisals i::: tiJc.i:..1,/ 

ing of S6CU~i tie.E:, and a~ le;.>.st. in t.e:r:ms of where yot: kr.o°\:r 

whe.."\ I <p.:.~ss i.n t.heo:i.--y you cB.:.1 arg-,.:l.e it E:ith-3:c way, but 

with comparlie~ • ~epurchasinc;· ~1.'-"' zh,E\'=8. I think tllai.:. 

~rscnally I \-Tould com~ c.mt. v!:. t..11.E · !:r~glish side, iu10. 

really he.a nothing -to do with t..'his gu.E-:stion. 

MS. PEACH: Ther€ h.J.S he~r .. d great dcs:al o·-: 

problems r at lectst a gre~t d~cj_ o:; complair .. ts fror,1• stt1ck­

hold~rs in recent month~ abo\.,~ th8!:::e so-called fre1.::~e--ou1:.~ 
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have been sold in ct bull ma1.·ket arLd are b~ing brougl~t bnc J~ 

in a bear market • 

Are these ·;;he kind of ttlngs you are addree-s­

ing yourr.elf to that you feel there. e.re 9robl.&ms wicll, 

out~ide of the secut·ities laws? 

MR. LIPTOP: I think so. I think yot::. hi'.Va to 

reoog::1i~c that the r~purc:hase pro,\':i.des liquid:i-1:.y to 

t11.ose shsrehold~rs who ot:.h.ert·lise it wo"ilci no't hc.'.pp~ F but. 

the ir:.her~nt u.nf airness o:.: going pu.'.blic e,,;: 2C ~im~•:z 

earr..i~igs and buyL1g back a:c hall oi book italuc r which :t.~; 

thr€e or four times earnings, is aomathin~ t.h~t ! don't 

thiLk the public ,;-1ill ever accept. 

Thos(; people, you. know, lawyers and eec1.u:-it.ies 

regl.i.l~to:rs, et cetera, cc111 ms.1'.:.e out c1. theore-ti.caJ. justifica~· 

tion or argument one way or the oth,s::, but the public 

is neve?' going to really etccc~pt it. . 

l"i:: is all qui "Ce . 

sel_l stock at 20 times earning·s and ther-1 buy it back ln 

two or th~ee years at three or- four times ear:.linqs. 

That is o.1e o:'.: those tn}.ngs th.~t the public 

just won•~ buy. 

disclosur~ ruis to be sweet.enec. in thi~ are:a, bu.t stlba·ce.:~t.i."ii'ely 
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jursic"iiction with respec-i: t.o i~c. 

MR. LEVENSON: Let us aasnr.ue tha.t the purpos'!.. 

Rule lOB53? 

t•1R.. LIPTON : I do:i.: t. k;:";.OW .. 

MR. LEVErffiON: I1·, othe~.: ·,-,oras, ~11 the asse{-.s 

dclibera·'.;e freezeout, a·i: lea!,t. in a .::e:.l~t.iv~ly clo~~ 

corpc-ration situation, could bC; ~10B5 "i.violution. 

The Bryant cc:;se \·1e::1t off ·on i"G. being c:. violo.-

tio:1 of Georgia Corporate lv .. ·• -
This Bs.ltlwin ar:6. SE;.T,;:'j(:;!.', I -µlink th~ NGW York 

case indicatas a dictvm an6 & mo~aon to dismss t.h~ 

complaint:, that it could be i.~ fa.~~t b<.; c: viola{::i.c.•t~ of 

lOBS, if it is not a cleer hol~~~~-

'corf)ora.te purpoee in additio.1 to f:r~ezing cut th.~ m:tno:ci~y, 

thac:. it is not · !OBS violatiort. 

I am a littl~ hesita.:."1.t to extenc1 lOBS to 

i 
I 

~ 

i 

I' 
~ 
I 

. ' I 
this point. I think if wa ar~ going to have better corpor~~io~ I 

i 
l&w in t..llis area, it probably. ough'c to be indspe:ndelltly i 

' ! considered, rat'ler than f i ttl•.G. v:H.:hin. 10D5 t.o co-\ror this 
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