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PROCEEDINGS
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proceedinc in the matter of Bendix ownership, takeovers and
acquisitions by foreign and dbmestic persons will come to order
and be resumed at 10:05 a.m., Novemker 14, 1974,

Counsel for the Division, Mr. Myers, will you
call your first witness.

MR. MYERS: Thank yvou, Mr. Ievencon.

Martin Lipton vill be our first witness todav.

Mr. Lipton.

STATEMENT OF MARTIN LIPTON

MR. LIPTON: First I would like to start with a
disclzimer. I am anpearing this morning as an individual, and
these are ny own ideas and don't reflect the ideas of my firm.

I guess the first point is that based on my experi-
ence, as a matter of legislative and administrative policv,
tender offers should not be discouraged: that the experience

since 1968 with the enacthient of the Williams Bill indicates

that the Congressional policy expressed then that reaulation of

tend=2r offers should tread that narrov line of not favcring
managenment or the offerar, ig a good volicy and that nolicy
basicallv should be continved.

I think that has proved to be particularly true in
the present market situation, where tender offers essentially

provide the only licquidity that there is in the market for

HEARING OFFICER LEVENSON: The public investigatorv :
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major institutional investors where major institutional
investors are not bqving stocks.

Tender offers-also are the only practical way that
has evoived for changing control. Proxy contests never really
have achieved the numerical standing that tender offers have

and have never really been a practical way of changing

- 4 0 g P gy St s v - ety e « e
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control of a company, and thereby assuring efficient management

PR

Lssentiallv what we are tallinc about is if the
management of 2 ccrporaticn is nct doing a geod job, the von-

pany is under valued at the market or the assets of that companyt

-

are not being profitably employed, the company becomes vul-

!
5
|
nerable to takeover hy tender offer, |
It also becomes vulnerable to takeover by proxy E
contecte, but esgsentially, and I think the history of the
last 20 years has proved this out, desmite down market per-
iods and despite pcor management, the proxy fight has not
been extensively used.
Most businessmen think that it is not really a

good tool to acquire somecne ir an other than negotiated

fashion, whereag it is quite cobvious £rom the current vnopuiar-

e 1 8 ot 2 e e ! efms Y o e ¢ ot e

ity of cash tender offersg that this is a means of acquisition
of control of other companies that is acceptahle.

One of the reactions of management to the cash

- A —— A A e e w3 s

tender offer has been the adoption of corporate devices,

such as the classification of boards of directors and the i
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three or four categories with one class beinag eclected each
vear, 80 that directors are elected for a three or four véar
term,

Some éomnanies have comhined that wifh curulative
votina 80 as to nakre it even rore difficult to change the
comnositian of the hoard of diréctors and some comnanies have
cambined that with remuirements for suner majoritv in order
to effect a nmerger or other acauisition tvme of transactien,
all of which devices are duzicned o nake it difficult to dc
a second step after a casht ternder offer.

It doesn't wvreclude a commanv from cffering to
accuire control of the companv that has adonted these nro-
tective devicés, but thev are intended as a deterrent to the
offer or then achieving actusal control bv nomination of the
hoard of directors, or taling a second cornorate sten in
meraing or licuidating the ecaouired commanv into the acauiring
comnanv,

This, of course, is 2 leagislative matter but I
think it would he worth consideration as to wvhether Federal
nre-emntion of steste corporation laws is amyonriate in this
area, hecause cuite clearlv these devices have to sore extent
deterred cash tender offers and have affeci:ed the ahilitv
of comnanies to make tender offers ané the availahilitv to
stockholders of comnanies of the benefit of cash tender offers.

Another area of difficultv for the nroesnective
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offerer is the inabilitv in the tire frame of a tender offer
to ohtaln a 1list of stockholders. |

The nroxv reoculations nresentlv provide ?or manda-
torv mailin& bv the cormanv to the shareholders of the onnosi-~
tion proxv material. There is no nrovision that recuires e
conaanv toc commurnicate a tender offer to its shareholders, and
I helieve that comnanies should be reauired to make stockhclder
lists availabhle to nrosnective offerers and not use rmail.
Tender offfer situation is scme~hat differant than the proxy
solicitation. IXn a prouv seclicitation sitvation wou usually
have the time to go to a state court and obtain the shareholder
list under the annlicahle state corporate law.

Tender offer situation is in a verv narrow time
frame and it is not as a practical metter nossible to ao tc
court, ohtain the stockholder 1list whthin the neriod of the
tender offer. The list is a verv immortant adjunct ¢o a cash
tener offer. It ie used hv soliciting dealers to contact share-
holders to reaquest that thev tender their shares.

I think that it would hz anpropriate that corwmanies
he reauiréd to make shareholder lists availahle to anvone vho
hona fidelv contends to make a tencer offer to the shareholder

of that comnanv.

JEARINAG OFFICER LEVEIISON: Excuse me, ™. Lipton.

Under the nroxv rules, vou recognize the issuer has the alterna-

tive of either furnishihg a list or mialing the vronosed liter-
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1 ature to the shareholders. I *ould anpreciate it if vou would

PR

e

2 ficomment further in terms of_vour suggestion that under the

3 tendey offer_rules, the bidder should he able io obtain a list

4 || rather than the procedure followed under the nroxv rules,

1 agiving the target companv the alternative of furnishing a list
¢ § or mailing. -

7 b . MR. LIPTON: Right.

8 w As I mentioned, Mr. Levenson, the tire frame of a

& nroxv contest generallv nernits the opwosition to go o ~our:

T UAWAS £ el ) o M R W s m L R m e

* 1 and ob:ain the stockholder list. I doa‘r think anyone

E considers the commanvy mailing of owncsitior material sufficient
12 for a oroperlv conducted nroxv contest, and in fact, I think

12 it would he well that the obroxv rules he amended so as to

1+ || provide four the mandatorv furnishina of a list in the hroxv

15 | contest ad well as in a tender offer situation.

fl
1@ It gives management aquite an advantage to have the

e e e e s e s e s e oo e o

12 " list and be ahle to contact personnallv the sharenolders while

18 the onposition in the proxv situation or the offerer in a tendei

w9 f situation is not ahle to cormunicate directlv, orallv with }

29 || the shareholders. The necessity for Federal r2qulation in i

%i 23 H the tender offer area is that as a nractical matter, the time g
i 22 frame nracludes resort to the state courts in order to obtain g

but in fact, as a practical matter, it usuallv is obtained and

- : 2 the list, while in the proxv contest, that nakes it inconvenient,
most stateg,courts of most states have held that the desire

- wm e e e T @ r—
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to condpct a nroxv contest is a proper nurnose on which to
hase. a request for é stockholder list and general}y grant the
list to peonle who want to conduct a nroxv contest.

fhe next major area that I feel requires attention
is disclosure. As the notice for these hearings indicate the
Cormission is concernsd with disclosure in tender offer
documents.

I think it is verv immortant that the Cormmission
recouyr.ize that disclosure regulation can have a verr gubstan-
tial deterrent effect on tendar offers. I think the Cormission
should recognize that it isn't just the current economic situa-
tion of low multiples, low prices in relationship to values of
etocl:, but in fact that the tender offer, cash tender offer
is one of the verv few means of acovisition that does not in-
volve long processing with the Cormission, and that pnre-
clearance of tender offe: material would probablv have, I von't
say substantial -- I am not sure -- but it would nrohablv have

a deterrent efgpect on the use of cach tender offers for

acauisition nurnoses.

HEARING OFFICER LIVENSON: In what resvmect,

ot ptm = e

My. Lioton?

For example, assure vou had a ten-dav or five-day

Sp———

nre-filing reauirement of the promosed material. In what way

would that deter a tender offer?

Let's assume again that the pre- filing material ‘
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would be treated like preliminarv proxv materal, non-nuhlic.

In what way would that have a deterrent effect unon tender

" offera?

Indee, it mav well be that nrocessino could avoid

‘extengive litigation that many times results as a result of de-

eftive disclosure.

MR. LIPTéN: I doa't know that there has been very
much defective disclosure, There have been, of course, a
series of cases in the Southe:rn District of New Yorl: in the
Reconc Circuit which in mv oninion have perverted the
Williams Act into a shield for management and which I think is
recognized as such by the Seccnd Circuit. The Second Circuit
has changed the approach toward the dislcosure nroblems in
tender of}ers. For a meriod during 1972 and 1973, anv
omission from tender offer of a possgihle problem with resnect
to a takeover was considered bv the courts in the Second
Circuit to warrant a preliminarv injunctinsn sgainst the tender
offer as such.

The Courte have nowr switched to enjoimine the
continuance of the offer uniil *he, vhenever it is, disclosure
is made, which I think is a substantial imnroverent in the
Court's anpfoach to the disclosure recuirements of the Villiams
Act., o

X thinkvyou have to recognize that as a nractical

natter manv businessmen are deterred from undertaking a trans-
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action where it is going to get into a situation of'heqotiatiﬁq
or nrocessing disclosure documents or running the risk of pre-
mature diséldsure of what the plans are. A tender offer in a
very senSit;ve thing in relationship to market pricé,

leaks of immortant material, information, et cetera, and I

think that the present procedure of nermitting cormmnanies to go

forwvard and announce their terder offer and file simultaneously
with the Commission, subjectc alwavs to éhe Commis;sion's authorit&
to review the material and seck chances in the material, supple~~i
mentation of targets or 'shareholders' right to litigate the
cuestion of apﬁropriate disclosure is indeed a workable system
and one ‘that should not he changed.

Y think that the deterrent effect of the
Commission's coming into court ancd seeking to enjoin or have
the tender offer changed or suoplemented is sufficient to
asaure full disclosure in the cash tender offer area.

I recognize that this is a vpolicy judément and a
value judgment. Based on mv exmerience I think that it would
be well to continue the current methedologv.

One other sort of miscellancous woint, and then I
will turn to the main areas that I want to talk about, ard
that is, I think, it wouléd be well for evervone if the ten-dav
period for the filing of a 13D statement after someone acauires
five vercent or more of the gtock of a commany is reduced from

ten davs to two or three davs. T think the earlier notice

-
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reriod would he heneficial to the rarket as such, the share-
holders and the comnany involved. There is no real reason to
have any longer period than two or three days. - I note that in
the ﬁnqlish company bill, introduceﬁ:thcember 18, 1973, but _
not enacted, the prOposal} the legislation provided for the
reduction of the notice period to three davs and for the rea-

sons I have indicated.

The next area that I would lile to tallk about is

1 a4 g

.Y e = e

Avr e ey g —— e

the difference between cash tender offers fer one hundred rercen

of the stock of a commany and cash tender offers for less than
100 percent of the stock of the comnanv.,

I believe that there is a major substantive and
major disclosure difference between offers for a hundred
percent of the stock of the company and offers for Zess than
100 vercent of the stock'of the company.

In the hundred vercent offer situation, vecu
present a verv cqueer choice tc the shareholders. Thev either
stay or they sell, They are sure that thev can sell all of
their holdings: if the sharehclder has a hundred shares he
knows if he tenders he irs qoing to sell Hs entire hundred
shares.

'e is not qoing to be left with 50 of the 109
or 40 of the 100 or whatever it is when there is an offer for

less than 100 percent of the stock.

I think in the 100 percant offer situation, it is

¥
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much less important that there be extensive disclosuée with
respect to the offerer. The only real gquestion faced by the
shareholder is whethe: he is better off tendering his shares

and accepting the tender offer price or whether - the offerer

has ip mind a second ster which wculd he even more advantageous

" to the shareholder.

What I have in mind is liquidation of the company
at a value that the cfferer believes to be in excess cf the
tender offer price, a merger or ceme cther cornorate kind of
transaction that would nrovide in the relativelv near future
a larger consideration to the shareholder than the acceptance
of the cash tender offer price.

I particularlv have in mind in the 100 nercent
offer situation that it is not that significant that extensive
financial statements with resrect to the offerer, alheit a
private company, be part of the other cdocument, and smecific
reference to the Greco case.

The less than 100 percent offer, where there is no

question but some of the shareholders will continue to be share-

bolders of the company, or devendinc on the amount of shares
tendered, that all of the shareholders cof the company will
continue to be shareholders of the comnanv to some extent,

presents a much more cogent situation for information ahout

the offerer and more extensive information with resmect to the

offerer's plans and intentions with respect to the future
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operations of the target company.
It is interesting tc note that the Englisg
company's bill that I referred to previously nprovide that
vhere a compmany attained 99 percent of the-ahares; vwhere an

offerer obtained 90 percent of the shares, there were re-

cirrocal freeze~out rights.

;,n-";‘ﬁ:-,. e

| Any shareholder cguld then require the offerey :

company to buy hig shares at the offered nrice and the offerer %
company could racuire the shareholderc of the target comnany to
sell their shares at that price. f
i

Again, the bill was not enacted, but the city code,
the city panel on takeovers and mergers in London contains
three provisions protective of the rights of the 1rinority in
less than 100 percent tender offer situations. Tule 35 orovides
that if the offerer acquires 40 vercent or more, then it must
make an offer to acaquire the balance at the highest price naid
during the previous 12 months.

Rule 33 provides that if an offerer acaquires 15
percent oi more in any 12-month period, then he rust make an

offer for the balance of the shares and General Princinle

line is somewhat comparable to our Rule 10-B-13 but it goes a

bit further. It provides that if in contemolaticn of the

PR

takeover bid an offerer acqguires from anyone shares of the
target commanv, then all other nurchases must be on a hasis

no less favorable than that purchase.

——— i S 4k DT e B AT W 2D,
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1 I thin) most institutional and nrofessional
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investors feel that it is a rajor adverse circumstance if
3 || somepne acauires 20 wmercent or nore of the outstandina shares

4 |t of a cormmnanv in which thev have a subhstantial investment,

5 || hPut rost profesaional and institutional investors would nrefer

¢ || that A over B made for 170 nercent of the stock of the comnanv

7 Il or that the commanv be a trulv nublic companv, with no doctri-

g |l natino interest at 20 nercent nr more.

v N A ——

c b In this ccnnrestion, the accounting nrincinle that
so |l Permits equitv, the etuitv mathod of consniidation, one line
ﬁ 31 || consolidation for 20 nercent or more ovnershin, I think is an

;2 (| irmortant consideration and the comhination of murchase accountinac

S T ﬁ-—mwu—-w -

‘ ' i3 |l vith the ecuitv method has mad2 cuite desirable the ovnershin

of 20 percent or mecre of the stock of another comnanv, and if

- o meemenn s

g Il that proliferates, it will create serious liouidity nroblers

.{ 6 with respect to the shares of such cormanies and nrobahlv to
17 %i the cdisadvantace of the alreadv shairchelders of those comnznies.
5 } The incame area that T wvculd like to tel¥ ahout
4 ey is a favorite of mine and cne that I have written ehout, and
23 that is openmarmartet purchases to defeat an tender offer.
z; I would like to posz it in the terms of hvnothetical
2% situations. The target comrnanrv is listed on the “New Yoirl Stock

23 I'kxchanage. It has two million shares outstandinag and the rarlet
24 vrice is $20 a share. nNfferer, either in a friendlv or a hos-

‘tile situation, it doesn’t matter for this nurnose, decides to
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male ar offer at $20 & shere o1 2% rercent nremium, . a fairlwv

-

custoreg=v nremiun for a cis tender offer, ard

the offer is
foir ail of {he ouvtstanding stouh bhro iL ie cnﬂﬁitioﬂed cn
obtaininag at least 59 nercen:z of the etock, a million shares.
l.cain, 2 verv custorasv kind of tender offer. The
offerer vants to he assured of abnolnte-control and, therefeore,

the condition of one rnillion sharce and ir willing to accent

t\
)

= Kl - - P - e o e sl *
all of Che charss of thz2 comnans H

(

tnat whn sellcuisine reale: Tee I= 50 coite O oshags, s0 thal
the dcalers vho solicit ternders wil: ho npid 57 cents.

Than the offeil s annovrnced, the Mlew Yorl Stock
Exchenca price aocs to 25 and & ~uarter or hetter.
That, too. is customaTy. Thev Starc 1o buv the stoceh v th a
view Loursrds vanding ft.  Tasv kpnos thes will eet €286 ard
if the solicitors fme is uniimicced chew will art S26.50 s¢
it pave an arhiticenr to Huv the stock if he is fairlv sura
the accentance of the ternder ol fer at rrices un to £26 and a
cuarter. Usuallv the stock wiil seil within $1.50, tha tender

citine desler fee 31T it is neot lirmitod,

offer rnluc the unli

At that roint, witiiin a dav or ¢we after the offer

L

becomes eftective, generallv vou will find that ahout 20

percent or so of tha outstanding stocl is enld on the Stock
Fxcharnge and almost sclelv to nrofessional arhitriceurs.

In a tvoicel situation 29 mnerceant of the stock

of a comnanv that is not a asrecial institutional favorite will

R R EIRE ot T D P —
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alse he held bhv institutionel or other nrofeseicnal investors
a0 thEn witnrin two o fhee s doss efves the ofFor hes haoer
annourced, sparoximetelv 40 percani ol (he stoct of a +vnical

cormz 7y will bhe held bv eifhey inscitutional izvestors or the

-
1

arhitrigeurs would have bhougnt the stack as on the hnard of
the Dxchange as a resuli of the teadar offor.
At this mnoint, twn or thrz2e davs after the effec~

tivenezre of ths temdzy off correlitor 3hovs uvr and declides

b}
B
3

< ~ b M L .l - PN R - oM e * LN o [ & b-
that the gt comne gy =0 lnd e oo gand soaT el viont commetiivor

N

attier the s oEferen sard Yo oL Ll s e Loite it decl sagnv

e

et

f offerer huvt hz doszsn't want Lo niv anvihinoe svhscantiaily

d
£t

morec than $20 & share for the stold, in a € wical situation,
if it wag the ton of the nid, the
hbv cumneclzor would he owwe cr Lhyes dolilcors mora.
Connotitor firds or conciudes thuat there is a
hettar wav in vhich o take this opnorcunitv avsy frer otfferer
and keen it from the commecitor and that is to huv control of

the coenmpery richt on the “leosry ©f the Ciev Zor)y Stocl Fuchande,

It sa2es from the tradine thet ia ceking niacs in the fiire:
two oy three davs, and trhs manuvels wveouid show thoe institucional
owne—~shin of the stock, tielt 0 percent of the stogk is in the

. Y

hands of neorle vwho will irmediatelv responsive to wvhat-
ever the bhid nrice is on the floor of the Stock Nxchange, and

if wa assume that the stock has moved right un clerse to the

-

S .

26 aad a cuarter, 26 and threz--ecighihs, thecraitical limitation, !
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coowitn the £28 offer nrice and 50 cents roilclzor dcaler Yen, :
j !
“l} they Fao ther Hiddine 26 cnd a wel ™ en the Mloor of {he ’
it f

(&

3 1 L. . . e ; . . . !
3 i Stocl Nxcrance should biine 300 all of tha stock that is in )
4 nrofecsional hands, 40 rorcan: o7 the stock that is held :
. 4
3 bv arhitriacevrs and nrofessionals, an? iT¥ vou go to the nost '
i

ant continue to hid at that »ice, vou are nrobahlv goina to

7 get that stock from the professicrals, vnlees they believe ;
1
5 that it iz & nrelvde to «hill & hicher offer. I
° |
o . . - . . . . . . {
~ i "Moot noofessionzly arz Fzisoly content to teke the
B8 nrice siche then and ther: =27d most achitrigewrs vhe work on |
i
ﬁ 13 the hasis of the annual roturn on their Invasted furds are i
]
5 iZ hannv to tz¥e their one dollar, one dollar and a ouvarter nrofit |
!
[ |
' = riagn: then and there withou®: waitine zround o see what hannenq,?
\ .
! i Y so that the stoch will cove n fairly r=:ad:1v fiom the in- :
i il '
¥
% 115 gstitutions gna the arbivriccurs.
‘ |
° 16 The activitvy of the correticny Is failriv well covered.
i It is not thai easv to {ind out whei is acine on initially, ,
| ;
H !
‘ 1z becavea the normcl arhitrotior activity covers whe énhanced
.'i N volurme of trsdino in theo «.zocs copnany gtocry, huc &5 the f
H . . . Ce . .
¢ 06 competitor proceeds to nurichaszs it bafeore the Fxchenge cn davs
» 2! three and four or four and five, the volume deccs anpear to be |
i
® :
27 unusual and either the sZock exchange oxr th2 Commission nales g
R ‘
i~ 23 inquiry as to what is goine on, and as a result of the inauirv, |
Y * 24 the commetitor is forcad o announce thet it hes mace large ;
!
25 nrurcheses on the fleocor cf the Stack Txchange.
' :
{ !

a
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Yt now owns 800,00 shexrcs., It intends to huv

2 é anotlLc:: 210,000 rchares in order to chtain conirol of the com-
$
3 i panv for Jts&;? rether than offerexy czittinsg control,
4 I At that noint, with the nuhliic disclosure and
o k anncur.cement, there is a great conortunity fov the short
il
¢ i sellars and the wrofessionals of the markst. They are well
b
! rad 4y . : . - »
7 4 awvare of the fact that if the commetlior obtains its announced
|
3 h 50 mercent ownershin, that will precludz offerer from going
il
; v throas wlth the tender offer. hesrure corcalinly it is
4 IR
i o 5 conditioned on gettine et Learl BU mercent and it certainly
® ! %
! s 1 4sn't going to buv whatever is tendered to it and then end
’ t
i |
: .= 4 up in minoxritv position as agsinst comrgtitor. 5Ho, the pro-—
1
. 4
‘%| 5 !ﬁéssional is safe in agssuning that ofizrer's ofaer is dead and
® H
o ﬁ it will no- be consumvata™. o knows thz cornetitor i seeking
I
) 'I
sz if onlv another 200.060 shaies, sco thac there vilil he anoiher mil-
y
® 'z ‘i 1ion ehares inloosz hands folicwing the satisfaction of comne-
31
i

titors hidding piograt:, 80 it presents a beautiful onnor-

A
i

.p | tunity for short selling. It is safe to assume that at that

® |

<~ 1 Point, vou can borrow stuch, scoll it ¢horl on the floor of the
fa

cr, 't Lxchange. This ie not arnlicable 17 thie is not a tende:r
N1
i

% offer and the nrofessionazls can sall short into the 200,000

3
n

i shares buving program, w'ih rithar comnliecza confidence tchat

.§
ov)

as socon ag competitor's huvine the proarar: is terminated

- e

the nrice of the stock will feil pack sunstantiallv below the

e}
{4y
o O rg . <ampasks -
il P A s

)
N
-3 .
.

26 aac probablyv even below the nrevicus $27 wmarket nricz, so
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thzt the sdvantace at this raint belons to the nrofessionsl
-~ by [N
and those stockh devs vho &re convactad by their hyal ove

immediatelv and told vou had hztter sell vour stock right awvav
~ - AR~ B ]

m—.-m-._m.... [N

r-r
oy
o
©
D
i
®
}.l
et
Q
0
I—1
b
|J

becavse as soon &s their requirement ¢~ anothe

200,000 shares, the buvine will disapnpear and the price till
fall,

The offerer is in the vposition of heing unahle to

+

compete on the floor of the Stuch Tachance beceuse of mpt

PSS .\'.\» H

:

k1 ~ - 7 3 Kl <SR S PO A s . t
IC-B-17, sonz of the offcrer nus evel lenie €0 iren s - o ;
f

1

-y - - - . § 2w e -t SR v Tt AN ey

ere vaw of cowmpating with thet buving nrograr  and 9 o is tu §

armenc. its tender offer and anmnounce & hicher nrice, hu- sven
that rav not be verv effective if a verv sthstantia: hiock of i

the sxceck hag hecn purchesed hzfore dizclosure is made and the
offereyr ¥rnows whet iz heonening. H

In practical eifacl, the open Nurkei nurchases in

e e

competition with a fornzl tenvaoyr offer resuvits in cometitor

avoiding the seven-dav vithdsival regquirement of Section 14-D

¢
i
3
%
H

of he'34 nete of the Villians =»ili. The nyorction reouirernsnis

~y

G

have ihe henefit of

n..l

O

[

have heen avoined. Shevrenoliders

the ten-dav preration recuirenent, end aven more imnortantiv,

s o

the shareholders and %#he public do not have the bhanefit of the

discliosure reruirerents of the VVilliarms Acct.
Initiallv thev don't know who thev are sellina to,
thev don't know vhat the purnoss is, thev don't know what the

nlans are and thev don't know who the buver ie, and the nubklic
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in effect has none of tha nrotactions and advantaages of the
Tilliars hrct that Corgrese souvci:t o hestor on ther, and the
comnetitor has been able to usc the shield of Rule 10-1,
10-B-13 and the WVilliams Act to defeat ar otherwise lawiful

and aonronriate offer.

I think it is an erez that is covered bv the

illiams hill. I think sach ornening marlet purchases in cor-

= fact a2 tender offer arnd

{-te

petition with the tender offer are

recuire wiliians Act cornlicencz.

o
>
i
)

I know of one cegs in acceuwsilitv. znd parhans
have been others. Xt is =n ar=za thot I think is capahle of
solution hv the Commission’s exercice of its reaqulstorv
enforcament powers.

ANCENET and sonewt it rel il eraz, and ong )

has been termed thz ‘creepina" tente: o77F°

stock in advance ¢f a faormal tender o
think, four or five rezcsons whv offecrernr find it desirehie to
buv shares in the oper mziliet vzior wo naking & formal ofler.
One is to develop lever: e with vaguest Lo the taroel ooroarwy,
Freauently, the offerar desires an acculigitvion
transaction,usunalliv casgh acauvisiiicr. It =2xnects onnosltion,
but feels that if it owns thrce or Four percent of the stoch

of the comnanv, or mavhe ever more. and it 13 the largest

stocknolder, maragement will he i=es likelv to ovnosc oy

(St — -

er wroblen, Lgaenti-.
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rejact neqotiations for a friendlv offer.

That is one reasoﬁ why & nrosnective_qfferer might
find-it desirable to purchase shareé in advance of a formal
offer. )

| Another reason is to test the market to determine
at what price it apnears that major amountsof the stock will
be offared for sale. In cther words, in fixing a tender
offer price, the offerexr wante to he successful and feels

that pre~offer murchases in the onen market mav enabie it to

determine at what nrices large amounts of steck would he offered

for sale;

A third reason is uncertain on the pvart of the
offerer as to whether it reallv wants to go forward, and hv
control of the comnanv.

The offerer in that situation seems o like the
idea of owning control of the target company, bhut in effect is
getting its feet wet and will sit hack and look at it a little
bit rore and finallv make a decision.

A fourth reasoa is tc acouire a nortion of the
ultimate positidn at a lower price. The offerer feels that
by Suvinq in the oren market at prices which do not reflect
the premium, that it is ultimatelv agoing to offer in the
formal offer, ité average cost for the total ultimate mnosi-
tion will be less than if it announced the offer without any %

pre-offer nurchases at the premium price.
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I guess a fifth reason is to build a nosition on
which to make a nrofit'in case the offer is tonped bv a

comneting bhidder.

I quess that more or less exhausts the reasons for

nre-of fer purchases.

The nrobhlem of pre-offer nurchases raises a

ounestion of the interrelationshin, the disclosure recuirements

of Rule 1N-B-5 with the disclosure and integration guestions
under Sections 14-D and 14-FE. I quess the first cuestion is
whether Rule 10-B-5 will be found by the courts or asserted

by the Commission to requirec the disclosure of market infor-

mation, an issue that the Commission has pendina hefore it in

connection witﬁ its reauests for comments on the disclosure
reauiremehts of rule 10-B-5,

I think the kev point here is that as vou get
disclosure of the pre-offexr nurchases, if vou reaquire dis-
closure of the pre-offer nmurchases vou huild a much stronger
case for the inteqration of those purchases with the late:
tender offer. TIn fact, Y would say that once vou make
the announcement, vou are in the tender offer, so it is onlv
if vou can make pre-offer nurchases without disclosure that
vou even have the pre-tender offer issue. A disclosure is
made.

I think that at that point vou have qot a tender

offer, There is no auestion about it.
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All the courts that have considered the.issue of

the pre-offer, nre~disclosure purchases have held that the

offerer can at least go to the five percent threshhold point

and that those purchases will not be integrated with the later

tander offer. Probablv the most extencive discussion

and the clearest discussion is in the Texas Gulf, Canadian Devel

ment Corporation case.

None of the cases, 2xcept the Texas culf case,
where specific reference is not made to Rule 10-R-5, but
s pecific reference to disclasuvre ic made, considered the

question of the disclosure of the market information undér

Rule 10-B-5, that a person intends to make large purchases in

the open market of the comnanv'’s stock.

To mv knowledce, no case has massed on this nure
issue of whether the intention to effect larqge itransactions
in the market reguires disclosure under Rule 10-R, Arancw
and Finhorn in their book on Cash Tender Offers and Messrs.
Fleischer, Hundheim and Murpvhv in a leading article in the
Pennsylvania Law Review have reiected the concept that hoth
the 10-B-t disclosure concert and the integration concept,

and have taken the position that Rule 10-B-5 does not re-

ouire such disclosures and thcse ore-announcement purchases do

not require integration for Rule 1l4-3 nurnoses, and in a Book

Review of the hook that I wrote, I raised a question with

respect tco that and indicate mv oninion that ultimatelv,

D!
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10-8-5 is going to he exmanded to require disclosure of

material marketed in connection with this tvpe and that will

result in automatic intearation for 14-B nurmoses.
ITPARING OFFICER LEVENSON: Excuse me, 'r. Linton.

Let's assume these open market purchases and

"let's further assume that the companv acquiring the securities

in the open market does make a nuhlic announcement through
a nress release of such opan marlet nurchases.

Let's further assume that the acaouiring cormpanvy
does not have a plan at thct point in tire to ﬁake a subse~
quent tender offer, but is considering it amonag other pro-
posals and is an alternative amonq ite intentions. Based upon
those assumptions, would vou conclude that the mere announce-
ment bv that acquiring comnanv of the open mariet purchases
would cause the Williams bill tender offer requirements to be
trigoered?

MR. LIPTON: I could make a theoretical case for
saying that that complies with whatever disclosure reguirements
are avnlicable under Rule 10-B-5 and since in fact the company
has not made un its mind as tu whether it is going to make
a tender offer, it should not he integrated for 14-B nurnoses,
but I think that when you think through the impact that kind
of announcement wouid have on the market, the advantages and
disadvantages to the unsonhisticated shareholders, it would he

nreferahle that if a comnanv wants to make a tender offer, go

= % 32 MUY W > S+ o

B Y e
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! ahead and make it, as required bv the Williams Act, and that !
2 there he some sort of objective s_tandard. Mavbe wh&t we g
3 . require is a waiting period. That is nerfectly okavy to do- that
A but if you are goihq to do that then vbu can't follow
5 7 through with a tender offer right awzay, that there comes a noirg'i;
8 where it is probablv better for evervbodx;, the Comis_sion'as
7 an enforcement matter, for ofierers as a matter of -certainty
8 and the'public to know when that scrt of thing happens it ie '
S || going to be at least 60 cavs, 90 duvs, 12 1onths, whatever
{
i0 period is selected as a matter of policy before that second |
11 step is going to take place. I find great difficultv
12 in amorohous intentlon areas znd I think people who advise
® ’ 13 offerers or target comnanies, et cetera,?are left the uncer-~
: 14 tainty as to the difficulty that vou are going to have with
v 15 just such assertions as to intention.
¢ “ 18 It is a situation that really recuires some degree
1 17 of certaintv. There is a lot at stake in these cases, and it
° : 8 would be better that there be a more objective standard for i
- : 19 making that determination.
20 HEARING OFFICER LEVENSON: Just to follow this’
® 21 -through, let's assume one did have a waiting period of whatever
‘ 22 quantifred time would be involved, whether it be 60 davs
23 or six months. What would trigger that?
¢ 24 Ve talked about open market purchaees, but would
25 anv quantitv of securities unon the open market trigger that
;
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rlus the intention or would a specific percentage aqauisition.

MR. LIPTON: I suggest a snecific percentage. I

_ don't know whether the 2 percent that is used in the Williams

Act today is an ampropriate percentage or not, hut it is one

that I think is a reasonable percentage to use as a trigger

point. thatever number is selected is‘in effect is an

arbitfary decision and I don't thirnk that one can build a
great logical case for any specific number, whether it he
one percent, two percent or five percent.

I think it should be a relativelv low percentage,
because two percent is there right now, that seems to be an

appropriate level at which to make this choice.
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MR. MYTRS: T weuld like to foliow ur one point you

raised. You egpréssed corcern with ﬁsjnq ary mszsasura c¢f intent
as to detarmining when the terder affer begins. rithin the

area. or ths situaticn'whafe cne go~s inte the market ¢c acquire
shares, where a third party has already arnounced a tender offar

ign't it the irntent of “hat parson makinyg those purchasss the

determining factor in viewvirg that activity, or as a tender

offex?

MR, LIPTPON: Yes., T think ©hs tvo slituations ere quite
diffsrant. I think whters the coan marlist purehas?s are mads
to dafest arn offzr, ths intent is very clear. 7% it ths busines:
man's dilemma in th2 nermal situstiosn where he is acouiring a
position in a company. le reslly doesn’t know whether he wants
tc make a tender cffer or net. Thet gives me the greatist
problem with respest to irterntion. Tizny timas ycu come across
situations where scmeonc has acrquired four or five or six
rercent of the stecck, either hefore thne threshold peoint or aftcer
the threshcld roint and veu are Lrving o determine as z lawyer
vhat his intention ie in crde:r o file a profer, Scheduls 13-B.

You are faced with the answer I rezliy doi't know what I want

to do. If the money is like thies, the prime ratzs goes down,

thesza other factors, thern Y think I wgould like to make a tenderx
offer if their fourth quarter ecarnings are at the level their
third quarter earnings indicated they weuid be, et cetera.

Those aree very, very difiicuit proclams ¢f compliancz. Scmeone
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g, { the interpnretive prohlems.
i. 2 HEARTHG NFFPICER LEVENEON: “r. Lipton, befors you'édnn !
%. s tinue, 5ust one point, getting back to thz 10-B-5 and then
%; 4 the 14-n, 14-E integratiorn. With respest to the_appiication'
Ei 5 of 10-B-5, or the vossible apnlication and the evolving of
%’ 6 develonment in the field of 10-B-5 causing disclosure cf ﬁhis
;f-_7 type of market information, at what noint would be triggered?
é' o M2, LIPTON: I don't lnow the answer to that. 'ly own
ig 9 reac<ion to it isc tThat market information thai is matzrizl ues ;
i 50 to be discleossd. Materizlity Iz 2 factual quegticnd I mgucss f
z " if yog are goinq to buy 10,000 shares of a thinly traded stock,,
% s2 and 1t is selling at 20 and you are willino to pay up tc 30 andi
% 3 you feel that putting that order in is going tc driv= the stock
: 14 frem 20 to 30, maybe youa have @ dicclosurz problem £5 thisce
- fellows whe sell at 20 who coulé have held out for 30 If vou
Q 16 are coing to buy 10,000 shares of AT&T and it may not move the !
;‘ 7 stock at eicht, that is not very nzi2riai. It has to be judqadé
é 8 in relationship to what a rz2asonable mereon couvld axpec:t the |
f 9 market impact tc bes. I don't think there is much ef a vrcklem.
; 20 You know in any specific situatior what veur intention isc and
E 21 r yau have 2 pretty good idea of whzt “he impact on the rarket
; 22 is"qoing tc ba.
f 23 ﬁ HEARING OFFICEP LEVENSON- Uouldn't the impact be grezter
’ 24 if trere was a public announcement than 1€ there wes not a
25 ( public announcemert? In other words, weculd the public
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announcement cause the impact as distinquished from the
acquisition plan?
MR. LTYPTON- I don't know about that. That has isot been

the experisnce with respect to the anncuncement of corporate re

buriaed in the Wall Strast Journal and not verylman§-pépple pay
much attention to them. You used tc get sort of prominent

news treatmant. Ther you get encugh of them so that they don'é
seam to have any real sulstaniial impact orn the market price ;
of the stck of the companies that announced t£at they in; 2

tended to buy from time tc time up tc a hundred thousand or

a million shares of their own stock. The Commissior. of course

has proposad "ule 13 -B-? before it fer consideration, and with,
!

respect to re-purchases, that may provide quidelianes. It may
be that in connection with the purchases c¢f material amounts of
stock, while I den't think 13-B-2 as presently proncsed would
be appropriate, there are similar kinrnds of objective tests
that mighi be spplied to determine the manner of purchase and
the deqgree of disclosure that is necessary with raspect ]
thereto. I think market information as <uch is a new area of |
concern. I think it is probably much more a concern of high
ﬁultiple. highly volatile, high volume markets than it is of
the kind of stock market that is being axperienced today, but
it has always seemed to me that market information kad a much

greater impact on shareholders than cornorate information,

54 4o
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1 that excert for those very unusual kinds of corporaté infor-
2 mation, pending bankrﬁptcy or liquidity problems or major
3 “ mineral find or something like that, the normal kind of |
E 4 material corporate informgtion does not have the kind of markét
§ 5 impact that the tender offer at a 30, 40, 50 percant nrcemium
; 6 has and that is much, it has, mafket irformation has a much
5 7 greater impact on the unsophisticated public investof than the '
3 professional. !
) MR, MYERS: This qnesficn of market information raises

et ot £~ Lo o

10 one additional question in my mind ard that gets back to the i
13 H disclosure of the intent to make a tender offer. If the compan&

2
12 has not firmly decided to make the tender offer, but is /

18 seriously considerirg the possibility, at what point should

~
Yo,
h
=
N
N
i

1% the insiders of the proposed cfferer be prohibited fram qoing

i5 to a market and purchasing stock of the proposed issue. 1
% 16 MR. LIPTON: That could be immediately, as soor: as the ~§
| 17 company starts to consider tine insiders shovld be prescribed. §

18 w MR.VMYERS: Prior to the announced tender offer? g
) 10 MR. LIPTON: I think the Commission has been succraeful 1
E 20 in establishing that in the corporate arecas, in the Shapiro

21 w Case, the Greco Casa, and Y see no distinction between those

S U S IR S e

cases and the insiders of the offerer going into the market

R

and using the inforrmation. There are these who draw the

“ fiduciary duty distinction with respect to 10-B-5 and hcld that

5 B B

it is onlv vher it 1s inside of viclating the trust €o that

0 reea W e
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corporation that Rule 10-B-5 applies. I don't think.so, and
" the Commissicn itself has brought a prqceeding in the North
American Phillips Magnavox (ase, which are direct marketing
‘case, the "fagnhavox Case being the exact situation.

Open market purchases that are not in advance of a formal
offer alsc create a-Qery difficult problem under the Williams
RAct.

Again, except for one case, those against 2<ccident
ané Caszualty Insurance Company, whish ie 2 somewvhat uniaue
case in that the open market purchases ware after disclosure
of intention to buy 20 percent of tha stock of the company and
in competition with scmeone eise's announced intention to make
a tender offer, all of the cases have held that opern market

purchases are not a tender ofrfer for Williams Act purposes.

U o e - il vama
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The most recent cass ie a decision by Juége
Wyatt in the Southexn Discrict of New York, an invesimant
case, the Nachman case and a few othurs havs recognized
the impact thuéry that first appeared in a nte in the
Harvard Law Review thaz at least Nachman recoguizes, although
the case itself rejected it, that an open market or
privately negotiated block purchase of stock has an impact
on shareholdurs of the tvpe that is intandud to be regulated
bv ths Williame Act, anfd those types of purcheses should ho
held to be tender offsrs and thurefore subject o tha
williams Act. |

Except for thu Lowa case, no cduiﬁ has sc h=ald,
and it is ar ares of sonc considerabl. doubt arnd qusstion
at the‘momant. Scmeoné sought to drew a distinctior betwecen
ordinary open market purchas=zs, block purchases,
privetely negotiated purchases, stec. The Commission
itself in the Amorican General Insuraace no scticn letter,
whicn was then overturnsd by the LSL Jorporation, it was
incicatel that where a controlled =tickholder seeks to
increass its posiiion by passive opun market or block
puréhases, the Commissicn is not prepared to take a no

action position with raspect to whethsr or not this is

a tander offer.

My fe=ling in this area is thaet when you hava

a major shareholder, whethsr it b:s a 10 percenc, 20 percent
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or 50 or 60 percent shareholder, that intends to increase

1ts nelding, I can ses no policy reason for not xequiring

that to bs done under the Williams Act. I think the position,

the Commission’s no acition position in LSL is the right
position, rocogﬁiaing that the Commission is not
affirmatively saying that they would consider it a vender
offer if the company went ahead but thers is no real
good reason to pexrmit someone in that position to acquire
largy amounts of stock without meking a formal offer.
I‘think the only reason why ore would want to
do tha£ without making a formal offer is to aveoid the
premium that is usually intended to a formal offzr. As I
mentioned befora, I thizk some of thz problems in this area
can bs solved by objeccivrs tusts, th: 30,'60, 90 or more
deys' waiting pericd, an exception for rclatively small
purchases, the 2 parcent or the 5 parcant test, also I
suspaect there ought to be an gxemptior, exception for
a realatively small number of solicitations, whethar it
be ten by analogy to the proxy rulag or some other
limited numbsr, and that the Commission should also
in adopting new rules or making rucommendations for new
’ legislation, keap in mind th: problem of a ne2gotiated
purchase of an essentially private company that has more
than ten shareholdérs, so that if averybody is sssantially

getting the sare price, normal Williams Act compliance
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would not be necessary.
To my mind the key here is equality of price,

that sharaholderxs know what is going on, disclosure,
equality of price. The oﬁhof thingé, you are sure you
know that everybody knows what is gcing on and has baen
afforded aqual treatment, in the special situations, the
withdrawal rights, proration rights, e¢tc., either by
definition, bec:use there is equality of treatment, and

by the natura of the transacticn it bocoras relacively

unimportant.

The last area I would like to mention very

brigfly, I find in my experiencg that arbitraga is a

183

very important function‘and vary beneficial to the public

unsophisticatad sharahuliers in cash twender offax

gltuations and thet in arbitrace, tha activity of the
arbitragaurs provides that ismediate liquidity at pretiy
close to the ofier price fcr any shareholdsr who wants
to realize at that point, and it passes the risk of

proration from the shareholder body as & whole to the

prefessionel arbitrzgaurs who have the financlal abilivy

and stability to b<ar that rizk.
I think that in any adminiserative orx

legislative proposals, the Commission should take into
account possible impact on arbitrage in determining

whether or not those proposals are appronsliate.
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That is basically what I have to say.

MR. MYEkS: Thank yvou very much, 1. Lipton.

We hive a few questions thet I would like to go
into bosed on your oral pies&ntatian.

Getiing to the prcblem of the open markac

purchase during a publicly announced tander oifer, with the

_intent either to defeat the tander ofier or to acquire

control of the company it elf, can any objactive standards
ba devnuloped in determining whan onc who is engaged in

that purciass actlivity dursing that period should be subjact
to thé Williems Act amendmenv?

MR. LIPTON: Yes, whan he purchases the first
shaxe.

MK. MYERS: What type intent?

MR, LIPTON: To defsat ic. If you start out that
the purﬁose is vo defeac th2 tendsy offer, thon there ought
to ba Wiliiams Act compiiance w.th the purchase of the
first share.

MR. MYERS: Wheat sbout if irtent €o acquire
a cartain percantage of tha shares or invent to infiuvencs
management or o possibly obtain control, where the
previously publicly ansocunced tundzr offer was not for
all of the shares?

MK. LIPTON: i don’'t think it nakes any

difference. I can see no rearon at ali if you have a
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formal t-nQQr offer in preccess why anybedy should ﬁ;'able
to buy any shares without ccmphrablo Williams Act compliance.
Certainly it is in -tl'-s interest of the public, thovmarket
as such, th; shareholders of the company and the -company
as such to know what is going on. It is in sverybody's
interest that the protactions of the Williams Act be
available.

In 14-D-4, reguliring peonle supporting or
opposing a tendar oife:r te buy undor tne Willlams Act,
there is an indicetlon €o the fact. In my opinion 14-D-4
is applicable to such activity xnd I think the Commission

has nrred in not seeking to enforca Rule 14~D-4 in thosas

situaticns.
MR. MYEES: You would no%t suggest any typ=2

of percentags test such as 14-G-i?

MR. LIPTON: No.  J::.'t think even a low

percentage test is in any wev appliceable to that

situation. Where iera is indeod a forual tender offer

pending, any purchase o anr activity should require

Williams Act compliance.
MR. MYERS: That complience would include

some type of public announcemant?
MR. LIPTON: It requires exact compliance, which

-~

is filing of «ither a Schedule 1l4-B-1, ox 14-~B-4 ¢o

make the kind of disclosure that is required by the
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Williams Act. If nothing else, the jublic, the shareholders,

the company, 18 entitled to the disclosure of the intention
to do samething in the market, and_ths'information with
respect to the background of the peopls who ir;bex_xd to
defeat the tender offar. »

Ié might well be that the target company would
immediately g0 to the initial offerer and say, you are
much morxe desirable for us than our sharvholders than
the. s highbihdors who want to come in and take cver ths
compary in competition with taam.

MR. MYERS: Assuming a 14-5-1 statenunt 1is
filed, are the presant seven~day withdrawal provisions
adequate to'piovide shareholdars sufficient time to
withdraw tﬁeif shares and terder than tb tha conmpetitor
tender bfferar?

MR. LIPTON: Probably no¢t: prabably nox,
and probably 8 mnew seven-day period chould run from the
point where tha competitor's iiling 1s announcud.

MR. MYERS: From your expsrienca in this
arez, is the seven-~-dav withdrawzal period'sufficiant time
for a sharsholder to adiquately dlgaest the information
he has received and decids whether he wants to withdraw
his tendered shares?

'MR. LIPTON: Well, I find the seven-day perxiod

to be measingless in practice. The typical offer is eicher
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ten davs ox fourteun dhys, and in large measure it depends
on wvhether it is a friendly offer and the list is available
or -wMthcr’ it is an unfriandly offer and the full form
of newspaper solicitation is Qsed.

Hardlv any shares come in before the last two

days. The public shares begin to cone in during the last
two or three days, just by virtus of the delays in mail,

atc.
Ae far as tha brokar-scilcited :liares end the

arbitrage sharas and professional ahares,'thﬂy never come
in until an hour befors the expiration date of the offer.
Everybody holds in anticipation of perhaps a higher
offexr or something else haproning and nobody wants o be
locked into a situation whera %is shares ace on deposit
and not subject to withdrawel for the balance of the
60~-day pariod, whettarit be 50 dayé at that point or

46 days at that point, so that as & practical matter,
the only shares that cone in immediately before the
expiration of the offer are those that come through

the norral mail solicitation and those are relatively

a vary small percentage of shares.

MR. MYERS: Would it be of any additional

benefit to shareholders to have the seven-day withdrawal

pericd extendsd?

MR. LIPTON: I don't think it is very

P4 e tvteng
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L gty

5§ o9 meaningful. I don't think it would provide any additional
é 2 " benefit. I don‘'t think it is meaningful one way'or
_; 3 the other. N
éﬁ 4 | MR. MYERS: Along those same linas, would a
{ 5 minimun pexiod of time during which the tender offsr
: § | must remain bpen ba of benefit to sharsholders in that
7 it uoﬁld give thenm additional time to diest thi infoxrmation
; ] they rnceivod and possibly mske a dacision under less
§ g pressure then which now exists?
; 10 MR. LIPTON: I have sore doubt about it. I
g 11 { think that 2 tender of li-day period is sufficiently,
év 1% i really. I think there are advantages to the immsdiacy
! 13 and the certainty of the cash tandar offer that if the
5 4 period was to be extended to three wegks or four weaks,
é 5 etc., would have an adveregs cffect on €.e dasirability
r 16 of the cash tender offer aa.a device for acguisition.
17 I think that a5 a matter of‘logic or of
1e ﬁ policy it is impossible to say that,hyou know, 14 days
se ; or 10 days is the appropriate pexiod; what™ar it be
20 10 days or 14 days is not thait meaningful, but I think
21 ‘if there was to be any exteunsion bayend the tender of
g2 || 14-day perfod it would have an adverse effeck on the
2 desirability of the cash tender offer as an acquisition
24 device.

25 { MR. MYERS: 1Is that becauss it would give
i
t
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management additional time to defend against the o

tender offer?

MR. LIPTON: It is not So much that it gives
management time to defand or somaone else tima to came
in as businessmen don‘t like €o ba in an uncertain position wher

they have a great deal of money at stake for a very long

period of time, and these offers will be commitments of

anywhers from 10 million to saveral hundrad nillions of

dollars.

We have got all sorts of busineés and financing
considerztions to take intc account. People don't like
to be opan for very long periods of time when they have
a groat deal of money at stake.

MR. MYERS: One suggestion broachad is the

objecti-'a test which would involve limiting any purchases

in any open market purchasas during a csertaian periocd of timg
prior to the public announcement of the tendar offer.
Would this just move market activity to a

time prior to tne commancemen: of that psriod and to what

R e B ¢ I

extent would sharsholders be penefiting from a
period 6f 30 or 90 Jdays during which no market activity
could occux?

MR. LIPTON: I don't think it would affect

eitherof the circumstances you raised. I think that the

advantage of an objective period would be to tell offerers .
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that they are nos: going to get in trouble if they go’

forward with their offer at a particular point. Obviously,

the shaf-holder 1s'not, wall, it depends on what happens
in the market as to vhetler the shareholdexr is benefitud
or disadvantaged by the waiting period, but the only |
situation that I can envisage as perhaps being 1ll served
by the presumptive waiting period would ba if the policy
decision was made that it i3 not 2 cood idea to permit
companies to estokhli:h o positier *sfore making a tender
offer for the purpose of having a pouition at a lowar
price, or either averaéing purposes ox if they ars
topped by somsbody else, at leest they will get their
expanses back from the profit thsy make on the shares.

If that policy decision were to be made you
are facilicating that activity by providing the prasumptivs
walting paried, but I am not a% 21l sure thax sither of
those policy determinations are appropriate, and
accordingly, see no real disadvantage to tha public
shareholder in providing for the certéinty that would
result from the cfisrer knowirg that it is not going o
have an inteygra*ion problem if it hus not made any
éufchao.e within whatever this periocd of time is.

Mﬁ. MYERS: Is it the conssnsus of the
businessmen who contemplate tender offers that it is

necessary or extramely helpful in having a successful
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ollt tender offer that open market purchases be made prior to tha

2 commencerant of the tender offer?
 MR. LIPTON: No, I don't think so, but I think

! ,
4 that one or two of the reasons that I mentioned before
.5 are considered important. Most businessmen want o make

¢ ﬁ friendly offers, not unfriendly offers, and I think they
assume that if they acquire a 2 or 3 or 4 pexcent position

7

8 in a company, it will give ther the leverage with

4 ! manacement of that company i3 at least open discussiorns

10 : as to tha pdasibility of a friendly tendor offer, rakther

11 then a hostile tunder offnx.

12 I think aleso that many businesemen are in truth,

J in fact, gettirg thelr fact wet and not building a

. e
o

pocltior, averaging their price or tzking the positicn
that they have to maks a profit. In fact they arxe
i indecicive with respect ¢o whether they want to do it
or not. This is & buvildup to th: ultdmate decision
S as to whether ir fact thsy will makc a tendcr, both of

o~y B

| which I £find from a policy siandnoint to be not

undesirabla.
MR. MYERS: Getting back o the probleam

of markst impact on purchaswsz, t©he approach taken by

gome state jurisdictions is to exempt tramsactions, if

neither the principal nor ihe broker solicits or

arranges for solicitztion in order to sell.
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Is that a feasible approgch. even if there is
an intent h& that purchaser to make a tender offer mcmetime
in the near future?

_ MR. LIPTON: I have always had a great deal
of diifficulty with the concept of aolicitatibn, and _
woid quts around pretty quickly that somebody is in thi
market and whether he sends cut a letter ox publishes
an ad or mekes twe telephong calls or just leis one
broker know that he is prepared tc buy, word géts around,
and the sophisticated have the advantage of it and the
unsophisticated do not, and if scmebody intends to
acquire & position that from a policy standpoin: chould be
dona through Willlams Act coxpliance, thuan the Williams
Act cught to apply.

I don't see a distinction really betw2un opan
market purchasers, block purchases, privately negotiated
traneactions, etc. I think I am persanally a davotce
of the impact theory, and if the activity, whatever
it by, is going to result in the effacts that the
williams Act is irtended to xisgulate, then the Williams
Aot ouéht éo apply'and I 866 no reason why the offer
should not be mads in regular Williame Act: compliance terms.

I find it very difficult to come up with
justiftcations for major purchass programs, now talking

about 5 percent and more in any manner other than through
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ﬁ
_ § ; wWiilfams Act comiliance. I don't sea any ruason for it.
2 ;{ HEARTIG OFFICZR LEVENSON: Mr. LIwton, jusk
; §e
% f & i one quosiion: vou use ¢hs word iniant, not orly ir this
;Juﬁ & i lag: colliccuy but ir pricr testimony and I understeand your
, " N
4 f' B g tesiiory o be that if & cormpeny has a bona fide intsat
f§’ g ; to meke & tandc: offer, althouch row yet a, quots, plan,
@% 3 % ané et tust pelat goes into the morket aad acquires
e i :
. ’ % sgeeariticz ir mooked trensactions, thao in Lesslf
i
3 { constlitviaes a tander offnr.
{

ey e

MR. LIPTON: <Thet is cecrrect. 1 don't draw
a distinction batween pler arnd intaont. I gusss soms

oe:2ole havae assarted such dictincetion. I find thet not

-
o
s At v St e W | ¥ S——

pessible wo drew in my ovi miad, zud if scmebody has
intent, he has a2 plen, end if he hes ¢ plan te has the
intent. I think it is a qussidea of whether in fact
he has either, not a distincition betwern the Ltwo.

MR. MYERS: Tie olher el’z of ¢he coin o8 ©o

N
-
e e o L LT T W e S S e e o

:é‘ '8 whea a twander offar commencoes ic when a tandor offur

i #erminatﬁs, aind whet I am thinking absui, if the sigusizion
¢ % were one when a person makes a tender offgr for less than
o all the shares of ths companyv, the wender offar is

j . caonpletec, thore is still trading activity in the stock:
o3 do you have any difficulty with thel person's going inte

% 4 the market and purchasing additional shares at prevailing

_;‘ 25 | market prices?
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MR. LIPTON: Yas, I do. I frankly think that

that is the exact parallel of the situation I muntioned
before of the. :major holder then going out and purchasing
additional_etack. That always gets around. Foople knoQ
that XYZ Company, which has just acquired 53 purcunt
through a tender off.r; 15 dusirous of going to 80 parcent,
if that {8 what it is, and I think that the effect is
exactly the same and I think that a program of purchasgs
by such & company i8 a tender offer within ths Williams
kot.

The Williams Act will be so interpretsd and I
think the Commission indicated as such in thos LSL letter,
although in negztive rather than affirmetive way, but that
i8 really no diffarent a situation where you get a contrel
stockholder wanting to continue to make purchases in the
market, whether it ba by block transactions or open market
purchases.

I see no policy reason Ea pernit that.

MR. MYERS: For purposes of the Williams Act,
should those subsequent purchasas bz deensd to be part
of the first tender offer or should that be the
cormenoement of the new tender offer?

MR. LIPTON: I think it should be the
commencament of a new tender offer. I think somubedy

should be able to lagitimately say I have made a tender

SV )
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offer, and I am not continuing that tender offear, ané than
at a future point, decide to make a different tander offur.
I dan'ﬁ think that it is necessary to intagxat§ the two
tandor'offord. I think your integration problem comes up
if you don't deem the second purchasing a tender offer and
require Williams Acéicompalianca.

Of course you have a facturl questiuon as to what
the intent really was if he terminates his tander offer
on Mpaday and on Wednasdc: he aiuncunces a new tendex offex
at a different price, but i{if in fact they are sseparated,
if the time span is very sho:rt, unless thure is soma --

I hes:vate to use change of circumstancas as a msasuring
tool ho&a, but urless there is snma real substantial
changa in circumstances, it would be vary harcd to believe
that.the new offer was not rclated to and should not bes
integrated with the first offex.

HEARING OFFICER LEVENSON: Mr. Lipton, just
foliowing up on thag, let's assume we do have the
snnounced tender offer and by its terws, it terminates
on January lst. Thereafter the bidder commences acquiring
securities in the open markat of tha rtame targst company.
You ﬁavo indicated that that type of activity, if there
was a program to make such acquisiticns in your oi.inion

should be deened & tencer offer.

when we talk about a program for such '

IR @ iy
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acquisitions, would you distinguish betwean the amount of

securities so acquired on the open market or not?

MR. LIPTON: Yes. Disdussion we had previously '

with foapect to that 2 percent or soms small percantage

limitation I think would be applicable here, that there

is no reason to make the Williams Act applicable if the

open market purchases are limited to no moxe than_z percent
or some other small percentage in any 12-month period.

I think with respect to sach of mflanswers
to Mr. Myers' questions in tha serigs, I at luast was
assuming the discussion wa had proviously with raspect to
the small pexcﬁntage exception 30 as to not require the
expensive compliance where the purchasing acevivity will

not Lavs any of the effects that tha Williams Act is

designed to bring.
HEARING OFFICER LEVENSON: I assume you ook

the 2 percent through analogy to ths 2 psrcent as expressed

in the statut=., with the excaption?

'MR. LIPTON: That is zxicht. As I indicated
before, I have no great feeling for 2 percent ac

distinguished from 1 percent or 3 percent.
MR. MYERS: With regard to the privately

neyotiated transaction, you suggest soms type of numbwurs

test.
| I was going to follow that up by esking, do you

&
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‘think that should be other criteria, somsthing along the

lines of Rule 1467 Should we look at the relationship

" of the offeree, Bolicited shareholders to the target

company, whether financial advisors or brokers are
involved in ﬁhbse transactions, things of that sore?

~ MR. LIPTON: Basically what I have in mind
is an acquisition type transaction. I suppose what I
weuld Go 1is linié it to only those transactions in which
control cof ¢he corporetion is accuirad pursuant ©0 agreadment
or a rel:%v? series of agreement in which each shareholdex
party receives subétantially equal trgatment.

In other words, I don't really env;saga a small

number of Boliciteas a3 an sxcepiior fram any of the
things I have - aid previously. I wou’d think that the 2
percent or other parcentage limitation would be applicable.
It really doesn't matter how meny soliclitcees or ssllers
there are, but that it would be appropriatu in €hose
acquigition typa tramsactions that involve closed
corporations but those with 100 or 200 shareholdars, that
Williams Act compzliance not be nacessary whare it is
a company acquiring control of another company for cash

ané all of ‘tha sharsholders ars boing offerad substantially

squal trasatment.

-

I sey substantially becausc sometimas I don't

want to run into the problam of management having amploymeht ;
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contracts or things ‘ike that, and then that baing held to

destroy the equality of treatmant between the managemunt
shareholders and the non-management shareholderé, provided
that that is not being usad as a disquise to have really
different consideration, one to the other.

I don't see any real need for Federal intervention
at that point through the Willlams Act when what you have
i8 a close. corpany Mking acquired by SOmebody elss.

MR. MYERS: Talking abouf substantially
equivalent treatment, is there anything in the Williams
Act which would prohibit approaching the managument of
a company ané offering them a certain price for their stock
and then they can tender offer at a different price?

MR. LIPTON: Weli, if the transactiocns are
integrated, then you would violate 14-D and you also
have violated 10-B-13.

MR. MYERS: Which would again be a factual
queséian?

MR. LIPTON: Yes. I woulG think there is a very
alim factual question if whai you have done is bribe
mﬁnagomont into facilitatinc your later tender offer.

~ MR. MYERS: In regard to the private
transactians, would you have any problaems with the

offering company at about tha sama time making open

market purchases?
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MR.-LIPTOﬂ: Are‘you referring to Yellow Freighi?
MR. MYERS: I am noé rafarring to any particular
cass, but a aituation'that you posa,.whera tﬁero are
negotiations with manageamant to acquira sharas.
| MR. LIPTON: This is a brivéta closed company?
MR. MYERS: Well, ths transactions are privats
in the sense that they sre ncrotiated. T mean there ere
no public anrncuncements, advivilsensies, like other
probliams which exist in publicly announced cash tander

offers. They might not exisi in thz=t situation.
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(After Tecess: 1) :40 z.n.)

HEARING OFFICSR LIViaNgwis  Tiae hearing will coac

+o orier and resume.

-

qCunsel Mey&rs; vill vou resune, please.

MR. MYEBRS: fThanl: you, Mi. Levenszon.

Pricr to the rensts:, wo were discussing one Sit-
uation where one price was oriered €c secverzl insideys,

. N - 4 o e g
cadeyr OfFLfew wan

3
t’:’

control peovle in eorpozatian”, wieln

e el e ot o D s e .
coxdwid che’ Aepzndivg aoon

made, and In vourr opinlon. wen Sug

the facts thara raight b dategretion of Lhese transac:iioas

and you vould view tha tr.angscitlons es ens tender offeir.

Do you have any rrobleme undey the Williang

fered to sharehmoldsry

lfj
g
*r
2
o]
N

act with differernt price
in wne: tender off
FiRr., LIPIC: TF you 2oy in one tender offevw,
vou defir: & violatlon for the Villlimns Act.
The xzzal o¢ucitlcon iz vhetiner you have one
tenaer offer ox whethse: you hive ue zepevsic trarsactloni,
one a transaction the 1o ned £ troder oflien and the
othaexr which is & tendcer cife.,
I fiprda it very &ilfileuvlt o separatz the two,

parciculerly when it is & tracsaction with MEnaaement, bui

I fird no difficulty ir facilii catirg it if ip faec: whas

] ar - & 3 i
is heppening is the sharcholders are being afforded gualivy

treatment. R
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In other words, I sez no:hing wroug witl: eone
poly goint o the inwide creun of the corporation end

st wroup te Huy their

cx

meking a: acreement wind

pothav aoreensnt

7]

g7ing, &ae

(9%

stock fc:r $30 & chare, and
ia frequertlv done, we amyes to meke a tender offer to all
the cthes starcholders =% $35 a share, and I don't #hiak

that there ought te he a Williams A<k gomliizuge 2:oblem

&
pecavse of the failwe %n Ti%a 2 ghs fima ths ugrewmani

was ciencd, €' € THEI i,

I think ket for ihnse ¢omplicneoc purcos

-
oo,

(D)

it is perfeotly all rizh7 ¢o scparets the +ve trantacticones.

I do see problens where somecns Goss to rthe ingide group

T}

and makes & decl at $30 = shore and *hen latver on, naled
2 tender offer at $1L0 & srers Lo the olher,
Now, T koow tlet thi equelicy of the trealrmerc
arcument has not Hecn accedted.
Ir other worly, ovreaiun for coutrel and the

recguirement 0f the sQuslicy of ¢yeziwent hes genezelly

'/
{1}
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not been accept~d iw any

there, too, it 1z guresticnzblie a3 ‘o Lhe suopes of hs

equality of treatment. =2auality of orportunidy concent.

Baut tne UVillisns el mar
of treatment for tender offer and it brcomes a quection
of interpretation,

erybody in & tendar offer has ¢o be
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! : afforded equal tieatmarit.
s “ % .. Bow, I thirk vou ge: ¥n i faozual quesiion cos
' < ; to vhat tic paraneters of a Lander oifer niry pe whea you
g 4 . have a situation where ycu heve ar acocement with manage-~
‘ _
2 ; men*, Shoxtly thereifier and offer i to the other stock
- holders, I find it very difficult to fiad that is one wmnder.
* 7 g MR, MYIERS: inde:x the Willians kot must a
7 . ,

Wk tender offer &r rade o sil (fe ghIissholders of o corporis

‘ y
= 1
! Yy tion?
: !
i | M. LIPTON: I =tiak zc.
. it ! MR, MYERS: Do you kitow of any particular
i t
]
32 2 provision for coming tn thal conclusicar
: a Lh] j MR, LTPYUOM: ¥ donti have the larcuzoe ip
% frorz of me. I fon't think iv Ly pecasseiy o polint Lo
i 14
3 r eny particular grovisicn, eav zectlon.
W8 I don't 3ec hovi vou cen Fuliill the lec’ola-
17 tive purpcce of equellty of {recfhwrn without naking {he
1P offexr to evarvihody.
is I don't gx& 0w you providGe Ter wroration, et
& cetera, without offexing o «wveryons.,
g o . I can countenunce an eucapiiorn if vthere is a
22 problem. In other words, I can see nod oifering to some-
% : .
oA body whose shares are teinted. I can see not offering to
24 g gsomebcdy vho is prevented by oite reasou o another from
i
%k jf tendering.
i
5
i1
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_In other words, if you have oot interfe%ring

state law, frequentzroblem is with respect to some of the
state tha* have enacted specsi:l tender offer legislatioa.
Essentially, devices have bee.. develeped throush dealer offera
in Olaio, Indiana, pre-clearence in Wicconsgin, -to
facilitate offers.
i I have bad no difficulsy in making cech tender
offers uniformly througioni the Unitel Stater. lal¥ cf

-

.. AR AT SRR R 4 Pl a s Lo (AN Y
DIrETalie L@ TXEA L plion of v

2

, . ., -
¢ ths Droviucars of {lzasa

1

offer. There are other lecnl »nroblens and nractical prob-

lems in communicating the offer or acceptiag the sheres

-deo

from evervbody. I &am leaving that aside.

t

In ozher words, whoeye some 1nfervening lavw
preveints the off=r from Leianc naie to everybody, and
Congress hzz not soucht to precopt the field, then I thank
it iz »derfectly all right o cwvelude thoze persony Yrom

the cende:” offer, but I hcve =~ I don't sec how you conply

with the prora=ior and equaliiy of price treatment of the

S —

$14 unlesz you offex to &il slcvebcldere.

o

MR, MYERS: Is there any difference retwesr th
offeror decicing not to meke &n offer to snarzholders
of certzli state: because of « tate rvastrictions &s
opposed to an offeror who theuretically attenpt o make

the offer to everyone, but becavse of certain state resiric-

tions, finds that the offer cen~ot be mede to every shara- ¢
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holfer?

is that a theoretical disti:

any practical difference theva?

"MR, LIPTON: I & no* sur
MR. MYERS: is thewra :

aprt of the offeror to attempz to m

shareloldex?

-~

MrR. LIPTON: I think {ies

rake ¢ re 5onab

g.;

s oaggenri,  Inomy

nale £ relecradis abveint.
i have nevey Due uto
vag 3ome bernefit to be y&ained

attempt,

YOu Runoi, Lovesee -

Sl
l“ RN S} TR SN

situationz like that, bug sowcilmer as time frase or the

recuirements mak: it inpossible ¢o

=0 conply.

Wher= 1t ig wvery d

thaet otrenuouvs offors bt macde. Yeou ac
order to have tha2 cofer brosdacca: to

One of %he arsceg vhat I <think is of much

o

more concern than the fdiscbiliew o

in a particulay jurisdiction or a p

the method of

* % s - gy S T VaaTe e o " .oz
Figulz, ¥ don "t iiink L¢ i paccghauy

a2nerel conruiication of the offexr whsr

204

te

t

2 I underseand.

iction -or is there

zny obhlicetion on the

Lo the offar to every

.. O R boner e
ezrorientc, oI aivave

& tituation whers here

froa not making & veasonab

. <
Couieigslon 1o away

PRGN

ﬂ)

Pam

of

censly, very olfficuly

evervhedy,

£ae best yoo can fn

IS

eorrmice e e offer
creicular perscr o
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You soive rthat prébleu vhen yvou. 1Y you redvive
thzt the stoskholder lis’ be made svailable for cazh

tender ofers,

But where k= steckholder Tist is rnot avaiiebic
fou have tc rely on newépape: advertisement., At the’
preseat time, you have e zituatiorn of uncertainty az to
whet disclosure is remiliond in ovder #¢ make sare vou heve
inolest rade yory offler, P2z avrn snons tharn 1oawm
ot the current trinling o7 0 Connlielion.

I krow it chroger frow cine to Lime, aetto the
necessity for long-form zdverticwmzag aud the area in
which that advertisemert hws co agpuar.

Ccne of the tiings thaet I 4ok ¢he Comnresion
shovld keep in rind is if the ditclosuvre seguirements ave
brrovght irn: so that offeis el loncer and lenwey, it is

28 with the meand: -

f’t
E
3

ﬂg
-3
'40

clmoge a neceessity chae et be

Loryv provisiop of ths ctozlhelidesr Liel, becotusge it is

4 Y, T PPN S o Bt~ . . P S
elrg to hecome imoprectioel ©O willisen | the offFer.
L'y &
[ R % n s Ry ipie o | gy
The custcmesy oIffvr lu thoe last fow veeare hes

expended from one pag: ¢ & prgc and a nalf €o two pagees

It vsed to be an offer woild appear o0: cne Full vege of th

i

Wall Strest Journal. Not vou See ¢hen ¢o a pags and a
half, coms two pages.
If you ipcrease e amvunt of digzlosure, you

can end ur with the practicsiizy of commueniceizion, in the
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non-stockicider situetions.
‘MR, MYERS: One wo:dzrs 3if the utility of

adverciscrants vhish are oo ursing over €wo pagst in the

all sStreet Journal Iin regar' to the ability to communicate

wigh shareholéers and cdzquareiv {irzeminate necessary infor-

mation to make a declision waether ar not o teadsy, whare

ads are cetting lonasz &ard loncs:r, do yeu thini one eclutio:n

b4 . e, L PP SRy BN ' smes I v P A
0 vhat priblem would Le el wyoe o7 ghour? fosh notlal,
- . & [P 2 TR S i AP T RS I .. . g A .
whe segtemal oo ole Gl duderman{lon ouid bhe ol

taind from ¢the follovwing souwoes?

MR, LIAICN+ Yez, I do, 2uc Ltord

’..,l
=2
n
<
®
o
(4
%
a3
S

by thes Staff thet that ig no: presz2nily eccestnble,; that

wvhere the of{fer is 70% peiny mEile? Co all sharvcholdzzs,

N ~ - e P e N L LoLen e T e .2 I e -
2t is wy wndzrstanding whe Slafl positicr is Lhar ¢he long-
N - . R B GIPN F
fori: ad koo to be publlioihzd,
- ~ - L S U J R T |
ER. KYEKS: Frodbhe punlicaticrn whizh ls

reguired by $14 one.

M. LNEI0U L fonte kawe., Thrid has ghenged
from time o time. I done kacw what the current tiing
iz, but fhe last I nave heard iy het If cho offer iz novw
being mailed to the snorehollere Thwon the ghcrt-Tfors ad by
itself is not sufficiens; at leazt, one place where - is

reasonably calculateg to get vo a good pext of the shave-

hnolcers you have tc have a leng-form & and yeu vse the
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short-fom ad in other regions, erees, at ortara

Thare ic ciiw cese that holds &bzt the
publication in the home i‘&ﬁntﬁ of ¢ corsporation where ¢
gool part of the sharehcliier: rerided was & reaconable
subiication.

MR. MYZR5: Cné uore generel type gnestiocnt

The neople whe afdrecs themzelves to the

Y

defiriticit of the problen of the Lenter offfer, rone have

i

. - . ' Y o v, N e ws
succrester tiat the Towulnsaion oshonld Colivie vne arm Teander

b ]

28831, otiwry have cugisated that we should define whei
is act e *ender ctlier.

D> vou hawve any Tisws in scummary congerning
thie dofinicional problem?

.s . - LY .
MR, LIPSOM: T don'it knew zhot it really mola.

thought 9, rad I reclly den'ti fesl that 7 shovld zesposud
offhand as to whether it cught %o be in the sffiTmative
or ar excegstion ansroaci.

T ar jast uet =82.17 ¢

MR. PAULTER: EBarxlier, My, Livtoar wou had

reterred “n the imnalance hawessy lacubant mana G=pent and
* an

tha offeror, althonan van thguoht that had been correcca s

to some exient by racent trend inr he Seannd Cirsuls where

cffercrs could anerd their fiiings, ‘
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Could we focus on the filinges that tlie manage-
ment itse«lf has to maks?

I guese the basiz éuestion unger the pressnt
statutory . structure is does managensnt have to make &
recoﬁmendation to the stockholder:

‘MR. LIPTOK: It is ny tndﬂrs tanding that mazogwe-

-

recommendetion in many tender

ment does not have to mzke &
offers managemeni: doaz nct todiay nalke a recommendazion,

)

Maracemunt renains aauhval,

MR. PAULTEN: I thet & realisiie position fow
meragement o take, to say, to publicly claim it is neutral
or elge 3imply nok to pudblicliy claim anything.

MR. LIPTON: ¥as. I think it js a realistic
position for maanagemen to teke. I have grev: problens
with managemant epppswug & tend?? oifer for no &alid
reascon; other than it weats wo stvay in office &nd run the
corpany, arnd I think menagensant thal refuses to facilitate
the cormunication of a reascuedle Zender orfer by reasouable
people to shareheldsrs is vislating iis duiies to the
sharehollers of the coapeny.

MR. LIPTON: That iec not a Williams Act
v*olatlon. but I thinP chat suza maLa geiznt i3 rot properliy
discharging its function.

MR, PAULTER: When ma-cgement does deteramine

that it s going to opePfe & tcke over, de the prezeat

-4
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reculrements of the Co.mission gali for sufficient
disclosures of manayznant's rosition on these matters,
the reasons why it is opposing?

MR, LIPTON: Yes. I ghinx go.

On diselogars, my vasic '-philosophy-is that
as you specify in ﬁore and more Jetail, vou Jloge the most
important disclosure objactive and that is to give an
aver all helaucad positicn, end ¥ ohink T would by just
afF rronc to Yuiy on ICDE and 143 ze Lo comwe U wilth a
detailed schedﬁle o dieclosure Ztans.

MR. YAUL"”R. Leaving 14D for e few nonents,
ané returning to 13D, in yourrearlier coumente you suggested
that the ten deay filine racviremznt Zn 12D be reduczC¢ o

N

tve or three doys. I belleve.

For ~he recorsd, wiat in youxr view is the purpese
of §33, and how is thet belier served by shorteninc the
repoztlpc time

| ME, LIFTON: thz purnese Lo to petify the world
thaw someDogy has passed this fi7e psr ecent “hreshold.

Usually, they don‘t pazse the five per cent
threshold unless they nave something in mind, whether it be
terder offer or not is protlenatic,

Most instivwxcional investors try %o keep Their

positionz below five pre cent for onz rezson or ancther

either - liquidity or some ragu ilacory reaso:.
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If somebody pacsses the five per cent :aark,
he may be going all the way, 8o that is impﬁrtant infor-
mation for the compary and for the market as a whole.

There are some people who are known to make
tender offers. They have haf a history of makirg,
acquiring five per cent of the company and have made a

_tender offer.

I s«e& no reason why thsere oughtt to e @ ten-day

walting period. In <hese instsnces where vou have &

notorious aggressor,the sooner the information is in the

market, <he better off sverykody is, including the aggreszcsor.

MR. PAULTER: One of the ingquiries in the
procecediny is wnether that five pecr cent threshold cught
to be lovered izself to two per cent, one per cent or
sometbing of that sort.

MR. LIPTON: I have no real feelinc with
respect to that. I have no personal opinion as to whether
it oﬁght to be five per canf: or some other figure.

I taink you get i0 2 woint where you lose the
benefit of diéclcsure if you have too much disclosure.

I nmentioned before the Wall Stireet Journal
announcements of corpcrate repurchase prograns end how
they have lost all impact on the market.

I “think if t¢hat¢ risk that appears in the

Wews Digest of 13p filings wos to run for page after page
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at the one per cent lavel, two per ceut lovel, pezhaps the
benefit of threshold disclosure st Five per ceat would
bz lost. hat is semeihing to kezp in ming.

I have 20 zeyl fzeling cine way or the other
MR, PAULTER: I 4id waar to get your oéinion

2ls8o for the record, both in 130 angd 14D we zre Focuzince

Y3

n when &.person takes a certain action whereby he becomes

a bena=ficial owaer cf ¢ gpecificd ziount of certain clLasascs

\

o

0% senuritieg.

Shoulad the Cownission attenwit te definz the
term person, ox adopt the rules, particularly in relation
to collective persons or grocups?

MR, LIPLON: I aca't Lhink thet is
necessary,

MR. PAULTER: Because of case law?

MR. LIPTOM:I taink the ca32 law is fairly
clear. I don't think anybody has any real difficulLy in
knowing Qhether he is operaiing within a group o0 noi.

I see sone prabplais under 13D with wespach
to invastmen: managament zccounts where vou would have
one manager nenaging several different accounts.

And in the aygrecate, thay pays the Five

o

per cent limitation. I thiak most pesple hava interpreted
13D to mean that if yvou dou't have any conirol intens

or voting intent with respmo: ko Ehose shares, and i¢ 3
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true in an independent investment determination, it is
not possible to file under 1.D; they haven't filed and-
there is nothing wrong with nét fiiing.

Obviously, if there ies intention, either
initially or some cther time to act in conecert with respeci
to some transaction involving thai company, then the grup
group will be forned al that point in sccordance wiﬁh the

1filsteln case and ihe ELling vhnt ig rnzecessery at thet

pt

I weculd think if there is any change in this
area, then the condition should implemené the statutory
authorization‘for a short form cf 13D filing 2'1(3'_6.13‘011‘5
the threshold was to be lower=d, I think it would bé
approp;iate to have & very short form notics on behalf of
those people who have ro coni:rol or acquieition intent
and who have acquired purelv for invesimentz purposes.

That might be limited solely ©o bania, trust
departments, mutual funds, registered invesnant conpanies.

Everybody else wculd have ©o file the long form
but where an institutional investor has nc control or

acquisition intent or no warehousing purposc, then he

" ought to be able to file a very simplz short form if it

is necessary for him to comply.
MR. PAULTER: Verv closely related, rather

thar looking at the investman’i narnsger and his account

2]
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i}

e mAy

A b - ot p A



116

| 1
Ky

&4

[
]

R e g

B

o e e

Sy

a group, 7 was aoproaciing i%4, what is the beneficie
owniar. Do vou have feelirnas whét ve should focus on for
Williane Act purpoesec?
MR; LIPTCR: Yell., “he ozaszs are wverv clear,
the Bath industry case, #1l clear’y rocus on votinc.
I think %<hat ir a pretiy goos foxel poin%. I am not o cure

O Y O F P - i~ e TS S L emem .o s .
thaz anvhedy ig raprlle of coring un wigh & wore preasica

Act vurposes

I s2s a diztinction bexwsen penefivial
own==8hip nuryoses anc otlisr wewdrting wurdoses, short
2VIinG reccVexy turposes under 168 {hew for Willians Aot
repoviine parpoces.

I doantt £hink thz’ necesserlly chould be
deTined in the same wev.

MR. LEVENSON: il . Zimton, lei's put agide

»

Section 18, shord texm prodivs Ln tha ¢arntoxt of benaficicl

owizayship,
Let’s shifl vwe e coutexti of & proxy st.ic-—
men’ & prospoctus, or 2 10H, et Is wvour position,

»

if any, 29 to whethey benzficicl cwnevship for tihcse pur-
pegae sheuld be definzd Lo irclivde voting powwer?

-

MR. LIPTON: Weli. I have always assuned it

to irnclude voting power, My, Levenson, o I would certasnly

bty

have no cbjectior to 2 defiuitio

Ly

N ‘ T o b vy . 3 -
vhet Cefiagd banefiainl
r - - "

-
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cwre:shin as havipg tlhe pover ¢o vote or to caure he
veting of shares.

My own approach o it weuld 2e brovader then
just immediate voting powver.

I assume taat defining beneiicizl ownership,

corieractual righte to acguive ownerzhip or voting power

in the future, even nct presvally ecsrcisable, are necesso

2 T e .. - ¢ by T S “d At S e K
in order to make connleote disclosye with reopsoh e bepe-

e gy -’-’- hed - oy e = -, - e - .- .. do : .-
fredel ownership, and waxiley s #Llaise oy a mtle £hed volld

Taat is, haviag thz right %o gel the sheres

if yeu eck for then., but mert Inclivide vohtiug and comcxaciunl

righty to okiain eliler ounersnip or votlng riches in the
I ournerznip vould

be the wzy to asproacsh Ji.

I don’t know vary moch more then thet is
necsssary.
M. Levrernson: Sivechiag o one favibew

guestion hefore we tur: Lhe Lsecing over o couasel, yo:
wers dis~useing the cozcept ef a grovp in fthe confext of

135, for example, lef uz assuvle severel instituvilons

are considering en investment in & particaler company and
each one, if the investment is corsumwatced, would o o

substantial amount, but legc thar five per cent of 4

Y awaw -

e .G TP e e
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1 s s
’ equity securltzes, but in the 2ggrecgate, &ll the instltutxons
- woull heve been zcquivine wsre thes Sive per cent.
3 !
: farther, let us asztme Lhat no one of i{hese
£
) ! institutionz would ma¥e the purchase unless all the
" 5 ' 3 n o g
.gg 1 desi¢nated institutions made The purchass.,
1 ? i i
= G Would that triggex a 13D filiag by e‘** 0z
7 the institutions?
g | R. LIPTON: After ihe acoulvition?
3 HR. LEVEISON: Ves.
W !
‘ e LISTCN: T mae 70 Tedi0R Aot 4o heve &
- 1 13D filing, at least if you iwslement the shori form
ary N
e filing tc report that.
QD i3 I don't see why there ounght 4o be any objection
¢ i
to repoeriing that. The Alfficuls cueslilion ves ¢he one I
s was afraid you would poos, wisthor thel recuired 14D
° 8 I compliancs before undertaking the buving pro.iaa.
7 l T en affaid I am rnot prapared ©o znsuaer wiznovs
18 #  giving that more thoughi.
I8 MR, LEVFNSQx: I wie getlting to uwhat.
20 You jumped tie gun un ne.
&1 MR. LIPTON: I gses no rezscn tc not have
_ 22 that reported, but I am ju=t reclly nct preparel vo asswer

23 ’ the 14D questior.
]
I heve not coasidared that before end I can
§
[}

se¢ important ergumenic ox eigher cide.
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It is very rare that you find group of indiv-
iduals who would purchase in that magnitude, except if
they had an acquisition of contrel kind of transaction
in mind.

| I think from an ezse of administration stand-
point, I would provide for the short forn for institutions
because generally inforiation with respect to them is
readily aveilable from other socurces and I wvould continue
the long form wilih w»espeou ¢o individvels.

COMIISSIONER IVAINS: phe question I want to
ask, 1t almost meens there nust have been some fecling of
control because you have sugzested tuct they would not,
each of them would nodt purchzse unliess the others
did.

MR. LEVEZISON: Nct neczscerily, Conmnissioner
Bvane, becavea it mey nct be unusual for the instifutions
not to participate unless a certelu agcregate dellar amouit
was invezted in the compeny end accerdingly they mey not
be vnder comron control.

In Feet, let us cesune they are not. Let ug

1§ ]

assume they are each indevencdent insuranze companies but
theyv bDelieve the conmgany €o bo invesfed in haes a viable
future, but only if 1t received $15 million, arnd therefore
they are willing to take 2 piece, sav, $2 milliown, but

they won't be willing to go into the deal uiless everykbody

L
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You do create a substantial difficlty for the
managers of a number of substantial secounts.

In other words, if you have one of the major
money centery banks thuit manages & number ofvﬁifferent
pension truets, or vou have cot one of the big mutval fund
complexez vwhere for purposes of complying with either
+heixr own internal policies with respect ¢c fair trsat-
ment of z11 of Ghe accounts that ther nenage, or ¢o dig-~
charge their dvtiles as trustees, they must go beyvond a
fivé per cent point but in fact, they have puzchase
ipvestment intent, and do no% intend arn &quisition or con-
troi kind of transaction.

I see a very cubstanciel policy argumsnt, but
not requiring 14D disclosure.

When you view it fromn the standpoint of the
public ard the nerket itself, you raise the kind ef 10BS5
markeg information cdisclascre guaszion that we vere dis-
cus3ing before.

»

COMMISEIONER BVANM3: s ¢he .| znmrer to that

question any different if these are individuzls than if they

wera individuvals as- f&y as 14D filings are concerned?
MR. LIPTON: 1If they are individuals - vwho are
Just private investors and the markez activicy is no

different than of an institution, ny enswer would be the

game,

- o
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else camé in and put in the .2 million.

COMMISSIONER EVANS: i see,

MR. SIEGAN: In ihe &bsence of mancdatory chare-
holders lists that you snggeuted rarlier, you appear to
suggst that the use of a short forn advertisement would
be within compliance with the statute, so long as it provided
where the tender offer would be obinined.

In such cituetion. vould the withéarswsl

m

provigions and zhe pre rot:z wrevicilons commence wnlformiy
and if so when wouvld they cormence?

MR. LIPTON: I would ¢hinkk #hat the offerorxr

vonld be well advised to expand the seven~dav and ten~dav

periodg. -

In ry dwn practice, I elways add a few days
zo the sever and tern-day periods when I have some
question as to the publication on the theoretical offev
dates, sc that I can't be faced leter on with €he conten-
tién that the offer wasn't actually made on the day that
I thought I was making it, because of some commuanicatios
difficlty; the same even when relying on mailinc.

We generclly calculate from the dey that most Peonie would
receive the mailing, rather thau {rom the day of filing
or the day that the mailing iz mecde, but that is out of
abundance of caution to provide a problem.

It secms to me thet the only reslly effective *
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solution is to raequire the sharehclder list to be made

avallable to the offercr.

Any=hing else is e half-way measure and deoec
not meet the objective of being sure that thoss people
tho most need the protection of the Williame Act obtain
it.

I would couple that with the requirement thet

if ycu cen get the list, ther yor have o uss the 1istu

In other words, veu nust mail the offer to evely
shareholdéer to whom you can wail i%z, assuming that there
may be a legal impedimeanvr to mailiung it in certain | <°
jurisdictions.

But I think they are concomitant, thet the
1ist ought to be availaizle and the maiiing ouvcht to be
mailed to them.

MR. SIECAN: Vou indicated eariier that inlent
was the key to what I would ca2ll the canvarsion of open
market purchases into a teader oifer.

You aigo said ¢ha® ijp vour opinion there
ie very little difference befireen the plaus.

In your submissicn, you talk about intend aud
plan. T assume that your expcrience will support 2 witness

who indicated that insofar as intentions or plens are
rr
concerned,; he was advised never to have ani intentions

#or 2lang, and we heve sSean in our office thal with respect
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to intentions or plans, or ourpose of the transsction,

that the person filing provides himeself sufficient options
to g¢ alimozt any way.

This would aprear o me to indicete thet we-
would resuit with boiler plate leuguage insofar as yeour
int ent positioa is concerned. _ -

I= ther= any hapdy mediwn?

MR. LIPTON: I heve besn unable to fina it.

Thiz wes not & susmiczlesn. Iv was jussh an
outline and nothing that is said in the ourline should
be assumed %0 be &n assertgilon.

I think you are micreadine the outline in your
charecterizetion of what it says.

As I said before, I draw no distinction
between plan or purpose or iatent.

I think there is a factual questicn as to ﬁhat
the plan , purpose or iantent is but I don't see any graé-

ation of qiffereuce betwae=n a plan, purpose cr intent.

I find it very, verv cifv¥icult in everyday prac-

tice to write up what the inteat, plan or purpose is of the

business man who in fact is uncariain as tec what he is

‘going to do, and I agree thai: 2 form of kind of stylized

boiler plate has evolved to comply with item 4 of the
13D, with respect to somecbody who passes the five per cent

threshold and hasn't made ur his uwind, but I +hirk thst ig

—
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an inherent difficulty whenever disclosure of future -
purpose for'intent is necessary.

What it has to be is honect and if in facﬁ-
sonebody is --unsure of hinself, there should not be any

impeciment to saying, "I doun't know what I am going to

do. I haven't made up my mind. I reserve the right to do

anything I please to do. I nsy sell the stock:
I May continue to hold it. T may make a tender offer.
I rezerv: to mysalf all of the opiions.”

I see no reescna o forcclose the abilicy to
make that kind of disclosure.

MR. SIEGAN: So the oaly way we would know
the intent would be with 20-20 hindsight?

MR. LIPTOI: 3ut that is erue with respect
to any question of intent, that when you are talking
about future plans, they are always subject to change;
ané I am not trying to counvciance somebedy making &
micleading or erroneous &isclosure, if in fact somzone
has an "fintent ¢ do so.

That has to be disclosed and I think that
most peonle try to describe the cbiective indicia, at
least from past actiorns, at least since the A & P case,
in case there is any gaestion abcut it.

In the A & P cases, Gulf &né wWestern said they

had¢ no intent to acquire control and the court in effect

w e -
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held tha’ it was a dieclosure vicletion not o disclore

thet in a number of othes instences after heving

acquired & position ir the compeny they sougias conirol,

go that you begin to sor: of buildg Lo & patturn ol dis-

closure that maybe & isp't ngcessary or really . vory

helpful end that it wewld be a lot beltter if everybody

vandarstocd that when he hadn' t madse

28d L2 G0 Was cry, T poucht the stoek and I heven‘t macc

up wy mind what Y will dc at the nPmEnt.

make up ny mind, I will file again and tell you,

&50Cir €8 %

MR. SIECAN: But with the current discliosure,

vher would you get the filinrc

~\)

The opticae are alveys renainine oren Lo him.

MR. LIPTON: ~ -"-ie gonmy as i¥ eh

(49
Q

v

2GS

(’f‘

. I

rean, if there ies any change, he mucé promplLly repory 1,

MR, SIEGAN: Do you -thiak +hat prelininary
negotiations or discussions with manegenant voeuld be
desirable discicupre?

MR. LIPTON: It depende orn whelther o noT e
they are material to the disclosure.

Under certain circumstarnces, 1 thin: indecs
they are. Under others, I can see that they are not very

reaningFul.,

One of the problems, I faced this issue in a

nvaber of situvagiong --

-
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MR. LEVINGOU: Rreouse me, Me, Lipton.
I notice the timé is rurning. I vonder if
we cain get on to & different arza of gussvioning, someilinc
that we can get our testh inve, becucse this intentin:
area nhas its pregnaicy, so te speck, and counzel weuald you
continue on a different line, pleaga?
HE. LIPTO: Mr. Tovyeneon, I have & ¢ine crel:ler.,
I heve five more minuters.
MR, LEVIENSON: Taav i whet T was oucernas
sbov.t.
MS. PEACH: There hes been a lo- of arkivity
in recent monthe in the arca of going private, to isgue
éncder offers.,
nave you glves any thoucht o or de vou Lave
any feeling as to wheiher cervain wrotestions of iha
Williams Act that are not now givenl ¢o stockholdez in
issue or tender offers shoulé be applied ¢o them and if
go, which particular arsas do vou think would be #he meas
profitakbla?
MR, LIPTON: 'I think on balance; I Ffe2l thal the
Williems Zot protectione oucht %o ke appliéable L0 COIpOrate re-
purchases and I don't really s:c & distinciion be*vean
the corporattion repurchasing its owi sheres or sonshody
else buying them.

. é

In fact, :from a disclo®Ure standpoint, the
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! "informatlion reedily available to the corporction,

z It-should nake it ay;ilable vo ite sharéhcldere, ard in

3 fact, as a mattar of prectice, I thirk th= d;acloga,e ang
_4 ” repuarchase offer documen:zs is far more cciplete then the
5 .*n third party tender offers and it is in the cecrporate
6 repurchase docuwuent that tge most experinentation with

7 respect to projections, gstimates and aporaisals isg takin
6 place, becauss pecple have Geomzd that o be more cogent
9 with resoe = to redurchiace than with raespset o £he olfc -
17 ing of securities[ ané at lesz QL in termz of where you know
(3 that yousr values are gzeater than they appecr ¢o be,

12 when I guegs in theorv you cén argee it eithar way, kut

15 I think that the repurchase oifwvavrion esseniizlly should
14 receive Williams Act kizd of disclosure and complicrnce.

15 T have grazi. troudle, just &2 an indiwvidusl .
te with companies’® repurchasing the sharse. I think chat

|

1 2 perscnaliy I would comz out or thes ‘Erglish side, aund
B ‘ that sh ould no% be peimiited.

¥ é I wouder 1f {he lonudg run ecowsmwic bexaiits

]
2 | of companies' rapurchecirg theix own shares, but thet

really hes nothing to do with this questior.

-

MS. PEACH: Thers has bezn a greot dcecal of

N4
»n
st o e eit st et g

22 problems, at least a grect d=al of compiaircs frow stecik-
24 holders in recent monthe abouvi thase so-called freeze-ouis
=5 that they feel that as ore witness said vesterday, thsy

foey
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have been scld in & bull market and are bsing brought bac k
in a bear market.

Are these the kind of things you are addrees-
ing yourself (o that you feel there afe oroblems with,
outside of the securities laws?

MR. LIPTON: I think so.>I £hink you heve ¢o
recoguize that the repurchase provides liquidiliy to

hose shareholders who otherwise it woulé not happen, but
the irherent unfeirness of going public a2t 2C 2imes
ezarnings and buyiag back at Lalf of kook value,; which is
three or four times earnings, is somethinc that I don‘t

thirk ‘the public will ever accept.

Those people, you know, lawyers and securitiies

requlztors, et cetera, can nelze out a theorezical justifica-

tion or arcument one way or the othsexr, but the public
is never going to really accepi it.

It is all guite : legi¢inete if somebody cen
sell stock at 20 times earninus and ¢hen kbuy it back in
two or three years at thres or four times earuings.

That is oae o those hings thet the publiic
just won't buy.

I think frors the Fedezel Securities Lass

standpoint:, it prewensg urusu:zl disclosure problems, and

discleosure hae to he sweetenad in ¢his arez, but substantively

v 4

I don't know that there is any Federczl securicies law
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jursidiction with respect to it.
| . MR. LEVENSON: ILeZ us assume that the purﬁose
of the repurchaze is to-eliminate minoricy sharelhcelders.

Would you ransvwery be the gawne, boarinog in-mind
Rule 10BS53?

MR. LIPTCN: X don'i k=ov,

MR, LEVENSON: In othex words, «ll the assets
are going o wind up with the mejisrity shaveholdesrs?

MR, LIPTCW: T deifd knovwr, Mr. LEeVZASCOni.

Thers ar:z novw Lo cagae thael indicate that o
deliberate Ireezeout, ai least in & relativaly close
corpcration situation, could bc a10B5 vioclation.

The Bryant case wext off  ‘on it being & viola-

tion of Georgia Corporate leai, . -

r~

n

This Baldwin ard Sawyer, I think the New York

nofdon ¢o dicmiss the

Al
o)

casz indicatas a dictum 2z

M

complaint, that it could be in fact be @ violation of & °7,
10B5, if iz ig not a clear holiinc.

The Crimes case indicetes where therse i sone

‘corporate purpoze in addition to freezing cut the minority,

thaz it is not ' 10B5 violation.

I am a littlz hesigant to extend 1085 to

tbis point. I think if we arcz going to have better corporation

law in thie area, it probably ought %o be indepsrdentliy

considered, rather than fitted within 10BS ¢o cover this
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' % Fighi nov, vou have a reguivemnar: for 13D,
y
\ ;E iz end 14y s fvll and “Of“xaﬁ% ¢icclocsure, no ommjission
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= :: ¢y snenerial fsolis, et Leele.
H
B f; ¥ toia® : rezasorable disclccure document has
' i svoxved,
2 ¥ T ¢hinik iT vou, g8 I indicated bafore, if
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T L. EYERS: ConalsclieonsrFyranc, Comnlssioner Pollack
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cesbiinony and e ifc Lhe hvdurniial, constrostive suggestions

Thime Weve & fZe arcas theai yvou indicated dueyving

¢ cvantiol tno 024 vor &xdé not oive thought o andéd prefer

LUT WL S.E LY % wDne Rifim,

i€ at vour convenience time dees permit, we
otk ey rsomolves Lo @ writien scbhmiceion te supplement
M O BT YA ORI S W S T

Ciieer vy mon, @ode reclize we arve ruaning
I~ge indg Lerning. e heve another witness pending, and
ii. crdem woowork oul an appropriete arcangement with the

navl wilue v, wa will adjourn for ¢wo minutes.

Ve mdehat sfieurs for lunch, bue that will be
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