
WACHTELL. LIPTON, ROSEN & KATZ

July 18, 1983

To Our ClientsT -[ A public Interest Test for Big

Representative Rodino has introduced a bill (attached)

that would establish a public interest test for acquisitions

that would result in the acquiror having more than $5 billion

in assets and more than 25,000 employees. We will follow the

bill closely.

M. Lipton

Attachment

83-0079

WACHTELL. LIPTON, ROSEN & KATZ 

July 18, 1983 

To Our Clients 

Takeovers -- A public Interest Test for Big Deals 

Representative Rodino has introduced a bill (attached) 

that would establish a public interest test for acquisitions 

that would result in the acquiror having more than $5 billion 

in assets and more than 25,000 employees. We will follow the 

bill closely. 

M. Lipton 

Attachment 

83-0079 



:oc:M: P
p

I

9 CONGRESS
1ST ios

To Iyth[ cation of the Clayton Act to tain Isge a
c[ TRE ’SE[ OF REPRESENTATIVES

t[E[ 13, 1
)L-. Bo (for h and Mr.Sodu[Q the ir[Q.g bill

ich w referred to the i[Qon the ic[Q

A BILL
To modify the application of the Clayton Act tc cert&n large

acquisitions.

Be it enacted by the Senate and flo of Representa

t of the Uni tc of er[ n[ Uon assembled,

S That the Clayton Act (15 U.S.C. 12 et seq.) is amended by

4 inserting after section 7A the following new section

5 "SEc. l (& The AsAttorney ’e or the

Federal Trade Commission may extend the waiting period

7 specified in subsection (of section 7A (including any c
8 tension of such period under subsection (e)(2) of such section)

96TS CONGRESS H R 3 5 61 1ST SESSJO~ • • 
To modify·the ipplice.tioD of the Clayton Act to certain lcee acquisitions. 

~ THE HO(SE OF REPRESENTATIV'ES 

Jt:tY 13, 198S 

~!:. Ro:::>~o (!or himself &nc Yr. StI:BEiLI!'iG) introduced the Iolio"'iq bill; 
"·hich ~·u referred t.o the Cotr.mittee on the Judiciary 

A BILL 
To modify the application of the Clayton Act tc certt.;n large 

acquisitions. 

I 

Be it eri.acted by tht Strrwle and llou,u of Rtpruenta,. 

2 tives of the UniYed Stul~~ uf America fo CongreJs a.ssemh~d, 

S That the Clayton Act (15 U.S.C. 12 et seq.) is a.mended by 

4 inserting after section 7 A. the follov.ing new section: 

5 "SEC. 7B. (&) The As~i~Wlt Attorney General or the 

6 Federal Trade Commission may extend the waiting period 

7 specified in subaection (b)(l) of section 7 A (including any ex-

8 tension of such perlod under subsection (e)(2) of such section) 



::

2

1 for a period not to exceed s days if, as a result of the

2 occurrence of the proposed acquisition to which such section

8 �
4 "(1) the value of the assets held in the United

5 States by the a p would exceed

6 ,00a
7 . "(2) the aggregate number of employees in the

8 United States of the acquiring person and all the per.

9 sons in which the acquiring person owns a controlling

10 interest wou’d exceed 25,000

11 n[ the divestiture requirements of subsection (b) are s
12 ned.

"(b)(1) For purpose of subsection (a), the divestiture

14 requirements of this subsection are satisfied if�

15 "(A) in the twoyear period ending on the date

16 the proposed cq is scheduied to bec
17 ed or is n[Q the acquiring person divests

16 itself of tho ownership or, by relinquishing voting s
19 itthe working control of assets�

20
"(i) held i the United s[h by the acquir

21 ing person, the issuer of such voting .i[Qe[QS or

22 any entity in which such issuer owns a controlling

25 interest and

24 " having an aggregate va]ue of not less

25 than the assets held n[ the United States and of
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2 

1 for a period not to exceed aiity days if, a.s a result of the 

2 occurrence of the proposed a.cquisition to which such section 

3 a.pplies-

4 ' 1(1) the value of the usets held in the United 

5 St.ates by the &c(iuiriug per&Oll would ei¢eed 

6 $5,000,000,000; illd 

7 -~ "(2) the a.ggrege.te number of employees in the 

8 United Ste.tea of the acquiring persoD and all the per-

9 sons in which the acquiring person O\\'D.S a controlling 

10 interest wouJd exceed 25,000; 

11 unleu the ruveititure requirements of subsection (b) a.re. satiR-

12 tied. 

1a "(b)(l} For purpose, of subsection (a), the divestiture 

14 requirements of this subsection are satisfied if-

15 ,.{A) in the two•yea.r period ending on the date 

16 the proposed a.cquisition is scbedwed to be consummat• 

1 7 ed or is consumma.ted, the ~quiring person di-vests 

18 itself of the ov..-ncrsflip or, by relinquishing ,,otmg aecu-

19 rities, the working control o! a.ssets-

20 "(i) held in the United S:3-tes by the a.cquir-

21 ing person, the iuuer of auch voting 11~cutit.iea, or 

22 any entity in which such issuer owns a controlling 

2S interest; and 

24 "(ii) having e.n aggregate va.Jue of not less 

25 tha.n the a.ueu held in the United States uid of 
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1 which ownership or, by the obtaining of voting £
2 curities, working control will be acquired in the

3 acquisition and

4 "(B) such divestiture has not been relied upon to

5 exclude any other acquisition from the operation of this

6 section.

7 ’Acquisitions of assets i the ordinary course of

8 business and acquisitions of voting at[ dn m
9 confer on theason[ working nt[ of the assets

10 of the issuer of such securities shall be ezeluded for purposes

11 of paragraph (1).

12 "(B) Acquisitions of assets held in the U States and

13 va in the aggregate at less than $100,000,000 and a
14 ions of voting securities that confer working ol[h of the

15 assets of the issuer of 8uch securities which, together with all

16 entities such issuer controls, holds in the United States total

17 assets of ec than ,000[h shall be excluded for pur

.graph([Q1)[

19 "(c) Th Assistant Attorney General or the Federal

20 Trade Commission may request additional infdrznation or

21 documentary material pursuant to section 7A(e)(1) to deter-

22 ne[ whether the divestiture ments[h of subsection (b)

a t[Qi
-
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l which ovroership or, by the obtaining of voting se• 

2 cwities, working control will be acquired in the 

3 acquisition; and 

4 .,(B) such divestiture has not been relied upon to 

5 exclude any other acquisition from the opero.tion of this 

6 section. 

7 ~-'(2)(A) Acquisitions or assets in the ordinary course of 

8 business and ~qu.isitions or voting AP.curitiP.s t.hA.t. rln nnt. 

9 oon!or on tho o.cq,liring pcl'son working control ol the &.ssets 

10 of the issuer cf such securities shall be excluded for purposes 

11 or paragraph (1). 

12 ''(B) Acquisitions of assets held in the United States a.nd 

13 valued in the aggregate at less than $100,000,000 8.lld a.cqui-

14 sitions of voting securities that confer working control of the 

15 assets of the issuer or such securities which, together with all 

16 entities such issuer controls, holds in the United States total 

17 us et£ or lets than $100,000,000 shall be excluded for pur­

l S p~ses or paragraph (1). 

19 "(c) Th·e · Assistant Att.croey General or the Federal 

20 Trade Commission may request additional ~ormation or 

21 documenta.ry ma.terial pursuant to section 7 A(e}(l) t,o deter• 

22 miDe whether the divestiture reqwremeots of ir~bsection (b) 

: ,S fJ.r~ ~fLt:lAfiP.rl. 
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I 1)[h No proposed acquisition with respect to which

2 Subsection (a) ies[h may be in[Qn[ i it is
unlikely

B that such cq would ve[h the public interest,

4 "(2) I the s[
Attorney General or the Federal

5 Trade ion[h determines thAt it is unlikely that a pro-

6 posed acquisition with
respect to which subsection (a) applies

f ld,[ if In.[Qi ve[h the public interest, the Assist.

8 ant Attorney General or the Federal Trade Commission shall

9 so n the parties to the osed[ acquisition and shall

10 seek
appropriate relief. In deterrn whether it is n1

11 that
any acquisition would serve the public interest, the As.

12 sAttorney General or the Federal Trade Om
13 as the case may be, may consider the views of any person,

14 including parties to the transaction, their
employees, their

15 customers, and interested agencies of Federal, State, nd
s[h local governments on l[ ]eP matters, including whether

17 it s[ likely that the acquisition �.
18 "(A) maintain and t[Qe[h existing or a[Ql
19 ion[h in the market for a good or v[Qi
20 within the United States

21 "(B) result in the effective and productive man.

22
agement of t[Qe[h assets, the

offering of new goods

23 or ice[Q the enhancement of the quality or lia
24

ity uf existing goods or services, or the reduction in

25 price of such goods or services
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4 
1 "(d)(l} No proposed acquisition with respect to which 
2 subsection (a) applies m11y be consummated if it is unlikeiy 
8 that auch a.cquisition would serve the public interest. 
4 "(2) If the AssisUw.t Att-Orney General or the Federal 
5 Trade Commission determines tha.t it is unlikely that a pro-
6 posed a.cquisition v.-itb respect to which subsection (a) applies 

.. ~ 7 would, if consummated, serve the public interest, the Assist• 
8 ant Attorney General or the Federal Trade Commission shall 
9 so notify the parties to the proposed a.cquisition and shB.11 

10 seek appropri&t4! r~lief. In deterarining whether it is unlikely 
11 tha.t &DY a.cquisition would serve the ·public interest, the As· 
12 sistant Attorney General or the Federal Trade Com.mission, 
13 a.s the case may be, may consider the views of a.ny person, 
14 including parties to the tra.llsa.ction, their employees, their 
15 customers, a.nd interested agencies of Federal, St.ate, a.nd 
1 o loca.1 governments on all rele\'a.nt matters, including whether 
l 7 it is likely that the acquisition would-
18 "(A) mo.int.a.in a.nd pruwote existing or potential .. 
19 competition in the ms.rket for ~y good or semce 
20 within the United Sta.tea; 
21 "(B) result in the effective a.nd productive man• 
22 agement of corpora.te auets, the offering of new gooa.s 
23 or services, the enhancement o{ the quality or reliabil-
24 ity u! existing goods or services, or the reductioD in 
25 price of such goods or services; 



:
5

1 "(C) unduiy rupt management or employees

2 and

" in light of the probable benc result in c
4 ive[h fees and th transactional costs.

5 "(e) NQ person, n than the Attorney General or the

6 Federal Trade Commission, may bring an action to enjoin or

7 n[h an other relief for any violation of s[h section.".

B nc 2. (a) Section 7A of the Clayton Act is amended�

9
(1) in subsection (b)�

10 (A) in a[Qg ([E) by inserting "of this

1 section or subsection (a) of section 7B" before the

12 period at the end thereof, and

13 (B) i paragraph (3) by inserting "and a
14 tion )3 after " section", and

15 (2) in subsection (g)(2) byi"of this S
16 tion or subsection (a) of section 7B" after "extended

7[ under ub (e)(2)" each place it appears.

(h) Section 16 of the Clayton Act is amended by insert.

19 i ", except as ’ided in section 7B(ej," after "That".

0

5 

l "(C) unduly disrupt ma.na.gement or employees; 
2 and 

3 "(n) in light of the probable benefits, result in ex-
4 cessive iees a.nd other transactional costs. 

5 "(e) No person, ot,h~r than the Attorney Genero.J or the 
6 Federal Trade Commission, may bring an action to enjoin or 

. ·-·. 
7 obtain any other relief for any violation of tlili section.". 

8 SEC. 2. (a.) Section 7 A of the Clayton Act is amended-
9 

' 10 

11 

12 

13 

14 

15 

16 

, ~ 
- I 

1S 

(1) in subsection (b)-

(A) in par8.i7'a.ph (l )(B) by insr:rting "of this 

section or subsection (&) of section '7B" before the 

period a.t the end thereof, and 

(B) in pa.re.gra.ph (S) by inserting "and sec­

. tion 7B" alter "this section", and 

(2) in subsection (g)(2) by inser..ing "of this sec­

tion or subsection {a.) of section 7B" after .,extended 

under subsection {e)(2)" each pla.ce it appears. 

(h) Section 16 of the Cl6.yton Act is amended by iruert-.. 
19 ing ", except u provided in section 7B(e)," after "Tha.t". 

0 




