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To Our Clients

Opinions Fair

The decision of Chancellor Allen last week in the

case contains an interesting analysis of fair value
in the context of approval by board of directors of sale of

company

The components of value in an

acquisition might be considered to be two
the going concern value of the firm as

currently organized and managed and the

synergistic value to be created by the

changes that the bidder contemplates
new management cost efficiencies etc
This second component will vary to some
extent among bidders It is the expecta
tion of such synergies that allows
rational bidder to pay premium when he

negotiates an acquisition Of course no
bidder will rationally pay more than 100
of the expected synergy value to seller
but in competitive market of many buyers
he may be driven to pay substantial part
of the expected synergy value in order to

get the deal

Here even if few dollars more might
have been financially rational to buyer
the 23 price achieved reflected more
than fair allocation of synergy value to

the sellers If for example 25 price
might have been feasible that would
mean that 23 price represented 86 of

the value in excess of the market price11 that buyer foresaw he could
achieve fair price does not mean the

highest price financable or the highest
price that fiduciary could afford to pay
At least in the nonselfdealing context
it means price that is one that rea
sonable seller under all of the circum
stances would regard as within range of

fair value one that such seller could

reasonably accept

Lipton

.... 
t/v,1oCHTE LL, LIPTON, ROSEN & KATZ 

October 11, 1994 

To Our Clients: 

Fairness Opinions: "Fair Value" 

The decision of Chancellor Allen last week in the 
Technicolor case contains an interesting analysis of fair value 
in the context of approval by a board of directors of a sale of 
a company. 

The components of value in an 
acquisition might be considered to be two: 
the going concern value of the firm as 
currently organized and managed and the 
"synergistic value" to be created by the 
changes that the bidder contemplates (~, 
new management, cost efficiencies, etc.). 
This second component will vary to some 
extent among bidders. It is the expecta
tion of such synergies that allows a 
rational bidder to pay a premium when he 
negotiates an acquisition. Of course, no 
bidder will rationally pay more than a 100% 
of the expected synergy value to a seller, 
but in a competitive market of many buyers 
he may be driven to pay a substantial part 
of the expected synergy value in order to 
get the deal. 

Here even if a few dollars more might 
have been financially rational to a buyer, 
the $23 price achieved reflected a more 
than "fair" allocation of synergy value to 
the sellers. If for example a $25 price 
might have been feasible . . , that would 
mean that a $23 price represented 86% of 
the value in excess of the market price 
($11) that a buyer foresaw he could 
achieve. A fair price does not mean the 
highest price financable or the highest 
price that fiduciary could afford to pay. 
At least in the non-self-dealing context, 
it means a price that is one that area
sonable seller, under all of the circum
stances, would regard as within a range of 
fair value; one that such a seller could 
reasonably accept. 

M. Lipton 
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This action against the corporate directors of Technicolor Inc

lcolorand others arises from the negotiation and effectuation of

two step transaction through which subsidiary of MacAndrews and

Forbes Group Inc WM Delaware corporation acquired all of the

stock of Technicolor for 23 per share cash As found In the

lengthy trial of this the cash price In that transaction

represented more than one hundred percent premium over the prior

unaffected market priceof Technicolor stock on the New York

Exchange No member of the Technicolor board was stockholder

or director of any affiliate of MAE nor was any officer director or

stockholder of MAF stockholder of Technicolor prior to Initiation of the

plan of acquisition Following trial this court concluded that the

was negotiated at armslength in good faith effort to

achieve the best financial result for the companys stockholders

Plaintiff Cinerama was the holder of 44 of Technicolors

Issued and outstanding stock at the times relevant to this litigation

Cinerama did not tender Its Technicolor stock in MAFs first stage tender

offer but was cashed out in the second step merger

stock was registered to the nominee Cede which is named nominal

plaMtiff

. 
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This action against the corporate directors of Technicolor, Inc. 

t•Technlcolor") and others arises from the negotiation and effectuation of 

a two step transaction through which a subsidiary of MacAndrewa and 

Forbes Group, Inc. t•MAF"), 1 Delaware corporation, acquired all of the 

- ·-·----·-----
stock of Technicolor for •23 per share cash. As found In the earlier, 

lengthy trial of this case, the cash price paid in that trans~~oo-- 0 

---- ·-- -- ·---({;() ~ 

represented more than a one hundred percent premium over the prior, (,.-Q...w..ir'lf\ 

------ ---- -- __ J - -------.., ___ . I 

unaffected market price of Technicolor stock on the New York Stock 

----------
Exchange. No member of the Technicolor board was a stockholder, officer 

--or director of any affiliate of MAF, nor was any officer, director or 

stockholder of MAF a stockholder of Teehnlcolor prior to Initiation of the 

plan of acquisition. Following trial this court concluded that the 

--

--·- ···-

transaction was negotiated· at arm'a~length and in a good faith effort to .- ---... 
achieve the best financial result for the company's stockholders. 

~·--·-· 
Plaintiff, Cinerama, Inc., weas the holder of 4.49' of Technicolor's 

Issued and outstanding stock at the times relevant to this litigation., 

Cinerama did not tender Its Technicolor stock In MAF'1 first stage tender 

offer but was cashed out in the second step merger. 

1Cinerama' s stock was reglatered to the nominee Cede & Co •• which is named • nominal 

plaintiff. 
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The core assertions of the suit are that the board of directors of

lorhbreached duties of care and loyalty owed to the stockholders

of the company in the process of negotiating the first step tender offer and

the followup merger and that the remaining defendants and

Ronald Perelmarz Its controlling stockholder participated in the alleged

violation of duty and breached duties of fairness and candor in the second

stage merger of Technicolor

This case is one of two cases arising from the acquisition brought by

the same plaintiff The other an action against Technicolor itself seeks

judicial appraisal of the fair value of Technicolor stock under Section 282

of the Delaware General Corporation Law These two cases were

consolidatod for trial That trial CQEQ yS concluded after

extensive briefing with an opinIon of October 19 1990 in the appraisal

case end Ql Technicolor CA No 7129

1990 Del Ch 1Sh 171 and an opinion of June 21 1991 revised

24 1991 in this personal liability action Inc

ec Del Ch CA No Allen June 21 1991 slip

op In the personal liability action this court held that the tender

lmergetransaction had been negotiatod at armslength with Mr

Perelman and that the Technicolor board of directors as single

deliberative body was not subject to any material conflict of interest nor

WACHTELL LI PTO:\:,!!.'!. 

The core aaaertions of the suit are that the board of directors of 

Technicolor breached duties of care and loyalty owed to the stockholders 

of the company in the process of negotiating the first step tender offer and 

the follow•up merger end that the remaining defendants - MAF and 

Ronald O. Perelman its controlling stockholder - participeted in the alleged 

violation of duty, and breached duties of fairness and candor in the second 

stage merger of Technicolor. 

This caae 1s one of two cases arising from the acquisition brought by 

the same plaintiff. The other, an action against Technicolor itself, seeks 

a judicial appraisal of the fair value of Technicolor stock under Section 262 

of the Delaware General Corporation Law. These two cases were 

conaolidatod for trial. That trial consume~d concluded, after ----
extensive briefing, with an opinion of October 19, 1990 in the appraisal 

case, t;ede & co. and Cinerama. Inc. v. Technicolor. Inc .. C.A. No. 7129, 

1 990 Del. Ch. LEXIS 1 71 and an opinion of June 21 , 1991 (revised June 

24, 1991) in this personal liability action. .SU Cinerama. Inc. v. 

Iechnlcolor. Inc,, Del. Ch., C.A. No. 8368, Allen, c. (June 21, 1991 ), slip 

op. In the pereonal liability action this court held that the tender 

offer/merger transaction had been negotiated at arm's-length with Mr. 

Perelman, and that the Technicolor board of directors as a single 

deliberative body was not subject to any material conflict of interest, nor 

- 2 -
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was the board dominated by any Individual who was subject to such an

Interest In the absence of facts constituting material conflict of

it was thus hold that the business judgment form of judicial review was

applicable in passing upon Cineramas that Technicolor

breached duty to the companys shareholders in authorizing the MAP

two step isititransaction

in its June 211991 Opinion this court assumed without deciding

that the Technicolor board of directors had Indeed not become adequately

Informed concerning the value of the in sale context

It authorized the MAP transaction assumed director negligence because

given the development of the law In the years following is acquisition

It was plausible assumption on the evidence and had concluded in all

events that even if directors had been negligent in this sQ
negotiation record supplied information

conclusion that the stockholders had financially injured by

that fact This permitted one thought to avoid addressing

the advice of counsel defense that the directors tendered and more

obviously to forego detailed analysis of the negligence question itself

In holding that lack of persuasive evidence of mooted the

negligence question my opinion was based upon what had understood

to be recognized principle of law that in order to

,RC\ ~y:WACtfTELL.!--.IPJO'\ ---- :_1_q-1_~-:~ : 9=33A\I : ________ 609 497 6577• WACHTELL LIPTO'.\:# 5 --- .... --
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was the board dominated by any Individual who was subJect to such an 

Interest. In the absence of facts constituting a material conflict of interest, 

it was, thus, he1d that the business judgment form of Judicial review was 

applicable in passing upon Clne_r_~m~r~ claim that Technicolot dire~~ 

breached a duty to the company's shareholders in authorizing the MAF 

two step ecquisltion transaction. 

-
In Its June 21, 1991 Opinion this court assumed without deciding 

that the Technicolor board of directors had Indeed not become adequately _O 

- ~ ---------------- --- (J./1)/"-'V" 

informed concerning the value of the company in a •sale• context before~~~ 

It authorized the MAF transaction. I assumed director negligence because, ·--
given the development of the law in the years following this acquisition, 

it was a plausible assumption on the evidence and I had concluded In all 
\ 

av~s that even if ti:,e directors had been negligent in this arm's-r~_ 

negotiation that the whole record supplied insufficient information to C~ 

--- -----
&upport a conclusion that the stockholders had been financially injured by 

.......--- -~ 
that fact. This conclusion permitted one, I thought, to avoid addressing 

-------
the advice of counsel defense that the directors tendered end, more 

obviously, to forego a detailed analysis of the •negligence" Question itself. 

In holding that lack of persuasive evidence of •injury• mooted the 

negligence question. my opinion was based upon what I had understood 

to be a recognized principle of corporation law: that in order to recover 11 

- 3 -
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against corporate director for loss caused by negligence

unaccompanied by conflicting interest shareholder bears the to

show that such negligent breach of by corporate director was the

proximate cause of injury suffered by the corporation orsU
as the case may be That principle is reflected for example In Sqction

401d and Section 718 of the American Law Institutes Principles of

Corporate Governance 19942 and Learned Hands opinion in

dt 298 614 SDNV 1924

Given the large premium over market price of the Technicolor

common stock achieved in this merger the record of premiums in

401d states that

person challenging the conduct of director or officer under

this Section has the burden of proving breach of the duty of

care ih damage action the burden of proving

that the breach was the legal cause of damage suffered by the

corporation

SectIon then refers the reader to for more detailed statement of the legal

cause standards That Section In turn states among number of related provisions that

iQn beam the burden of proving causation and the

amount of damages suffered by or other recovery due to the

corporation or the shareholders as the result of the

defendants violation of standard of care set forth in Part

Duty of Care and the Business Judgment QQ
Balotti and the Business Judoment 48 Bus Law 1337

1345 August 1993 Therafore the plaintiff has to prove that which he or

she would have to prove In any civil action alleging gross negligence causation and

damages The existence of adds little or nothing to the burden plaintiff

would have as the party alleging gross negllgenoei Due to my belief at that time that ft

was hshed law that causation and damages were essential elements of negligence

claim against dIrectors the June 21 Opinion did not dilate on this point

RC\ ~)' :~fC!fTELL.,!--_lf_TO\: 
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judgment against a corporate director for a loss caused by negligence 

-----
unaccompanied by conflicting interest, a shareholder bears the burden to ·-
show that such negligent breach of duty by a corporate director was the 
..., 

proximate cause of injury suffered by the corporation or the shareholders 

as the case may be. That principle is reflected, for example, In Soction 

4.01 (d) and Section 7. 18 of the American Law lnstttute's Principles of 

Corporate Governance (1994)2 and Learned Hand's opinion in, Barnes y. 

AodteY.£1, 298 F. 614 (S.D.N.Y. 1924). 

Given the large premium over market price of the Technicolor 

common stock achieved in this merger, the record of premiums in 

2Section 4.01 (d) stttes that; 
A peraon ehlllenging the 1;onduct of I director ur gfficer under 

this Section haS me burden of proving a breach of the dUty of 
care, lncludlng ... In a damage tction. the burdet1 of proving 

thst the breach was the legal cause of damage suffered by the 

corporation. 

Section 4.01(d) then refers the reader 10 §7, 18 for a more detailed statement of the legal 

cause standards. That Section In turn states among a number of related praYiSlon1 thlt: 

(ct A plaintiff beara the burden c,f proving causation and the 

amount of damages suffered by, or other recovery due to, the 

corporation or the ahareholdera aa the reautt of the 
defend1nt'1 vlalatlon of I standard af care Ht fonh in Part IV 
IDutv of Care and me B~lness Judgment Rule] •••• 

See aJso BIiotti end Hanks, RliYdQ.ing the Bul)neas Judgment Bui.I. 48 Bus. Law. 1337, 

1345 (August 1993) (•Thertfor•, the lshareholdlf'J plaintiff his to provt that which he or 

she would have to prove In any civil •ction aneging gross negligence, incluc:lng causation and 

damages. The eJCistence of a •presumption• adds little or nothing to the burden• pleintiff 

would have as the party alleging gross negligence.•» Due to my belief at that time that it 

was establshed law that causation and damages were essential elements of I neoliQence 

•im against dlrectois the June 21 Opinion did not dDete on thi1 polm. 

-4-
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comparable transactions during the period and the absence of what

regarded as credible evidence that the Company was worth more than 23

share to any other buyer including QQhconcluded that the

record contained insufficient evidence to support conclusion that any

financial injury to plaintiff had resulted from the assumed negligence of the

Technicolor directors in negotiating the sale of this company In 1982

Judgment was thus entered in favor of the director defendants

On appeal the Supreme Court In lengthy and complex decision

reversed several aspects of this courts opinion See Technicolor

Inc 634 A2d345 1993 First based on thia th
assumption of director ncgligcnce the Supreme Court made

judicial finding that the director defendants had breached their duty to be

reasonably Informed Second having so concluded the Supreme Court

then clarified the operation of the business judgment rule in Delaware

Specifically the Court demonstrated the effectoperation of Its prior

characterization of the judgment ruie as MSh It

held the principle of to be inapplicable to claim of

breach of fiduciary duty and held that under the Delaware version of the

business judgment rule ct director negligen

thus overcoming the presumption he or she has established de

of liability Upon such limited showing even inaQi

'RC\ ~)' :_!V~C!f:fELL. _L_IEJ'O'.: _ -· _ :_I_(!-!q-:~ 9:34AM : -----··-609 497 6577-+ WACHTELL LIPTO'.::# 7 
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comparable transactions during the period and the absence of what l 

regarded as credible evidence that the Company was worth more than $23 

a share to any other buyer (including management), I concluded that the 

record contained insuffici•nt evidence to suppon a conclusion that any 

financial Injury to plaintiff had r• Kultad from tha assumed negligence of the 

Technicolor directors in nes0tiatin9 the sale of this company In 1982. 

Judgment was, thus, entered in favor of the director defendants. 

On appeal the Supreme Court, In a lengthy and complex decision, 

reversed several aspects of this court's opinion. ~ Cede Y, TachnjcoJor. 

~ Del Supr. 634 A.2d.345 (1993). First, based on this court's R.m ""' 

arguendo aeaumption of director negligence, the Supreme Court made a \ ' 

reasonably informed. Second, having so concluded, the Supreme Court 

then clarified the operation of the business judgment rule In Delaware. 

Specifically the Court demonstrated the effect/operation of its prior 

characterization of the "business judgment rule• as a •presumption•. It 

held the principle of Barnes y. Andrews to be inapplicable to a clalm of 

breach of fiduciary duty. and held that under the Delaware version of the 

•business Judgment rule" if a shareholder es!ablisbes director negligence. . p· J 
~<v 

thus, overcoming the presumption, he or she has established a prjma ~ ~{-

case of liability. Upon such a llmlted showing, even In an arm's-length 

- 5 -
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transaction the Court confirmed that the burden shifts to the director

defendants to show that the transaction was entlrely fair to the

shareholders or the corporation if the directors fail to meet that burden

then arguably the panoply of equitable remedies available under the entire

or intrinsic fairness standard including where appropriate iisor

damages may be impressed upon the defendants 634 A2d at

371

That this Delaware version of the meaning and operation of the

judgment rule makes that rule liability enhancing rule Is

director defendants when compared to other ia
persons with negligently causing injury to another was not the

subject of comment the Courts

The case has now been returned to this court and am required to

answer series of questions this court directed to

reconsider several to the conclusion that board of

directors of was not in conflict Interest with

respect to this transaction The answers to these cuestions may be

relevantnotonly to the analysis of loyalty Issues but also to the scope of

any equitable remedy that may be found to be appropriate must

now determine if the directors of Technicolor have met duty of entire

fairness in authorizing the MAF acquisition it is determined that

. 
RC\ BY:WACHTELL LIPTO\: :10-10-94 9:34A\1 : ________ ~OJJ97 6577• 

_ .... -~--- ........ - --·- ............. . 
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• 
transaction, the Court confirmed that the burden shifts to the director 

defendants to show that the transaction was •entirely fair" to the 

shareholders or the corporation; if the directors fail to meet that burden. 

then, arguably, the panoply of equiteblc remedies available under the entire 

or intrinsic falmess standard - including where appropriate, resclisory 

damages - may be Impressed upon the defendants. Sit 634 A.2d at 

371. 

That this Oelawar~ version of the meaning and operation of the 

"business Judgment rule• makes that rule a liability enhancing rule (1&.., It 

____..------
disadvantages director defendants when compared to other classes of 

persons charged with negligently causing injury to another) was not the 
r------=------=.....::__~ __ -=..__::__: ____ ~ __ -----~ 

subject of co~ment In the Court's o~inion. 

The case has now been returned to this court and I am required to 

answer a series of questions: fir.IL this court has been directed to -------· .. ·---
reconsider several questions relating to the concluslon that the board of 

--- ---- ·---··- - --
directors of Technicolor was not In a confllct of _!merest posture with 

-------
respect to this transaction. The answers to these questions may be 

-----------relevant not only to the analysis of loyalty Issues but also to the scope of 

any equitable remedy that may be found to be appropriate. Second. I must 

now determine If the directors of Tachnicolor have met a duty of entire 

fairness in authorizing the MAF acquisition. Jhird. If it is determined that 

- 8 -
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the directors did not meet that the court then must determine

what remedy in equity is available to this 5S
Neither party has asked for the opportunity to present additional

evidence The record in this court therefore continues to be the large trial

record earlier created

In summarythe positions of the parties on this remand are simple

For plaintiff the Supreme Court opinion has left very little that needs to be

decided by this court It asserts that the Supreme Court ie already found

that the Technicolor board was Insufficiently informed that to put sharp

point on It they were negligent or as our cases express It grossly

negligent in not themselves fully and in deliberate manner

before voting as board upon transaction as significant as proposed

merger 634 A2d at 368 GIven that appellate determination

Cinerama asserts that this court cannot find that the sale process was

entirely fair to the Technicolor shareholders

Supreme Court directed this court to clarify some aspects of its June 21 ruling on

disclosure which was done by January 1994 Report to the Supreme Court Thereafter

January 191 19841 the Supreme court affIrmed that element of the appeal but on

reargumern of its January 19 ruling Court again directed this court to consider some

aspect of this disciDsure issue once more icolo Del 836 A2d 958

1994 which done at n24

RC\ !3Y : !" ~C!fTELL_ J-..1 fJO'.\ 
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the directors did not meet that burden, the court than must determine 

what remedy in eQulty is available to this shareholder.~ 

Neither party has asked for the opportunity to present additional 

evidence. The record in this court therefore continues to be the large trial 

record earlier created. 

I, 

In summary, the positions of the parties on this remand ere simple. 

For plaintiff the Supreme Court opinion has left very little that needs to be 

decided by this court. It asserts that the Supreme Court has already found 

that the Technicolor board was insufficiently informed; that, to put a sharp 

point on It, they were negligent (or as our cases express it, arossly 

negligent) In not "inform(ing] themselves fully and in a deliberate manner 

before voting as a board upon a transaction as significant as a proposed 

merger ... • 834 A.2d at 368. Given that appellate determination, 

Cinerama asserts that this court cannot find that. the sale process was 

entirely fair to the Technicolor shareholders. 

1he Supreme Court directed this coun to clarify some upect$ of ft& June 21 ruling on 

dlacloswe, whiGh waa done by a January 7, 1 994 RePort to the Supreme Coun. Thereafter 

(January 19, 1984) the Supreme Court affirmed that element of the appeal but on 

reargument of lt1 January 19 ruling the Court again directed this c:out to consider some 

aspec, of this disclosure issus onee more (.HI kAY, Technicolor, DII. Supr., 636 A.2d 956 

(1994) which Is done Jofm at n.24, 

- 7 -
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Thus plaintiff contends the chief issue on remand the remedy to

which Is entitled On this issue too it offers an elegant argument It

claims to be entitled to rescissory damages that is the financial equivalent

of restoring it to Its position as Technicolor stockholder Cinerama

simplifies the determination of what that standard would yield by referring

to the record evidence concerning the sale by In 1988 of all of its

Technicolor stock to lton Communications PLC in this sale MAE

realized very substantial profit on Its investment In Technicolor The

198283 price received by Technicolor shareholders was approximateJy

1988 sale to lton for approximately 70

million Cinerama contends that lssor damages in this case would

entitle It to of this amount or 162 share

For defendants the case is more complicated They insist that while

the Supreme Court appears to have found director negligence it did so

only in the context of deciding that the burden shifted to the directors to

establish the entire fairness of the transaction it did not ide so the

dafendants assert that the process was fatally flawed by that fact If it

had they say there would have been no reason to remand the case to this

court for determination of entire fairness Thus defendants assert that

this court is now free to and Indeed required to determine whether the

process and price were such in all the circumstances to assure that the

· RC\ !3Y : ~:t,C,!iIELL. J...1 I'JO'\ _ . . • :_ ! q- ! Q ~ ~4 9: 35A'1 : -· ---··-609 497 6577• WACHTELL LIPT0'\:#10 
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Thus plaintiff contends the chief issue on remand ls the remedy to 

which It le entitled. On this issue too it cffars an elegant argument. It 

claims to be entitled to rescissory damages; that is the financial equivalent 

of restoring it to Its position as a Technicolor stockholder. Cinerama 

simplifies the determination of what that standard would yield by referring 

to the record evidence conccming the sale by MAF In 1988 of all of its 

Technicolor stock to Carlton Communications, PLC. In this sale MAF 

realized a very substantial profit on Its investment in Technicolor. The 

-- ... _ ... 

..__ ---
1982-83 price received by Technicolor shareholders was approximately --· 

$125 mUlion. The 1 S88 sal_e to Carlton was_ for approximately • 750 
----

million. Cinerama contends that resclssory damages in this case would 

entitle It to 4.4% of this amount, or approximately $162 per,~;------~ 

·---- -----·--· ------ - --
For defendants the case is more .complicated. They insist that while 

----·-----------------------
the Supreme Court appears to have found director negligence, it did so 

only in the ;;~xt of deciding that the burden shifted to the director~;--· 

-~---------------------------
estabUsh the entire feimess of the transaction. It did not decide, so the 

-----------~-----
defendants assert, that the process was fataliy flawed by that fact. If it 

had, they •ay, there would have been no reason to remand the case to this 

court for a determination of entire fairness. Thus defendants assert that 

this court is now free to and indeed requlred to determine whether the 

process and price were such, in all the circumstances, to assure that the 

- 8 -
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deal was completely fair to the public shareholders Defendants contend

that such review leads to the determination that they ware fair in all

respects

Assuming that the court were to disagree on that defendants say

that nevertheless rescissory damages could never in good conscience be

awarded against the defendant directors on the facts of this case because

they received no property in the merger from which an obligation to

make restitution could arise they have been found guilty of lack of

care not of any intentional wrong self dealing or ultra vires act and

in all events the growth in the value of the Technicolor shares over the

intervening years between the merger and the lton sale was due

major part to the management made by Perelman and the

persons associated with him In the management of MAF Thus defendants

contend that restitution or rescission are simply grossly inappropriate

concepts for case of this soft

00

Part II of this opinion addresses the central issue on remand

whether the defendants have shown by preponderance of the admissible

credible evidence that the MAF acquisition transaction was fair or entirely

fair to the TechnIcolor shareholders For the reasons set forth conclude

that despite the fact that the board was inadequately informed when It
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deal was completely fair to the pubtlc shareholders. Defendants contend 

that such review leads to the determination that they were fair in all 

respects. 

Assuming that the court were to disagree on that, defendants say 

that, nevertheless, rescfssory damages could never in good conscience be 

awarded against the defendant directors on the facts of this case because 

(1) they received no property in the merger from which an obligation to 

make restitution could arise, (2) they have been found guilty of leek of 

care, not of any intentional wrong, self dealing, or ultra vires act and (3) 

in all events, the growth in the value of the Technicolor shares over the 

intervening years between the merger and the Carlton sale was due ln -M;;. 
-------- ------------- 7 

m~~r ~~~.•he managem~nt deci_!ions made by Ronald Perelman and~ !d ./-
persons associated with him in the management of MAF. Thus defendants 

------------
contend that restitution or rescission are simply grossly inappropriate 

concepts for a case of this son. 

• • • 

Part II of this opinion addresses the central issue on remand: 

whether the defendants have shown by a preponderance of the admissible 

credible evidence that the MAF acquisition transaction wa• fair or entirely 

fair to the Technicolor shareholders. For the reasons set forth I conclude 

that despite the feet that the board was inadequately informed when It 

- 9 -
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accepted this 1982 proposal in considering the entirety of the evIdence

including that the vE of the various

agreements the process of board consideration and approval the price

achieved and the evidence of Technicolors value in le context the

MAE transaction was fair to the Technicolor shareholders

Some of the tysi of fairness takes Into consideration that this

transaction was not one that Involved board dominated by majority

with financial interest in the transaction in conflict with the corporations

shareholders nor dominated or manipulated by person with such an

interest In fact concluded after trial that the Technicolor board had only

one member with material financial interest in the transaction adverse to4h that the predominant majority of the board was in

approving the MAE proposal motivated In good faith to achieve

transaction that was the best available transaction for the benefit of the

TechnIcolor shareholders With respect to this loyaltyw issue the Supreme

respect to another dWector Mr Ryan the June 1991 Opinion enurned that his

state of mind may have interfered with his independence albeit he had io financial interest

in the transaction of the kind contemplated by Section 144 of the Delaware General

Corporation Law and no promise or had been made to him This assumption

was made because given my conclusion that the remaining seven member of the board did

not have licti interest it didnt mater to my analysts whether Ryan had such state

of mind as plaintiff posited Moreover as concluded on the earlier remand rsasonable

person evaluating the MAP proposal would not have found Ryans state of mind Savant to

the question presented especially so as it wit disclosed that he did not participate in the

boards acceptance of the MA proposal MiQ Del upr 836

956 1994

10
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accepted this 1982 proposal, in considering the entirety of the evidence, 

---·-
including that relating to . the cour11 of negotiations, the various ----- ----
ag~ements, the process of board consideration and approval, the price 

---- --- ---•-··-·· ·•---- ------ ----
achieved, and the evidence of Technicolor's value In e sale context, the 

MAF transaction was feiir to the Technicolor shareholders. 
• 

Some of the analysis of fairness takes Into consideration that this 

transaction wa1 not one that Involved a board dominated by a majority 

with a financial interest in the transaction in conflict with the corporation's J 
1 uW 

shareholders nor dominated or manipulated by B person with such an r 
interest. In fact, I concluded after trial that the Technicolor board had only ~~ 
one member with a material financial Interest in the transaction adverse to 

shareholders' and that the predominant mejority of the board was, in 

approving the MAF proposal, motivated In good fafth to achieve a 

transaction that was the best available transaction for the benefit of the 

Technicolor shareholders. With respect to this "loyalty" issue the Supreme 

~ respect 'to 1n0ther director, Mr, Ryan the June 1991 Opinion, euurned that his 

state of mind may have interfered with his independence, aJbelt he had no finani-ial interest 

in the tranuction of the kind contemplated by ~ction 144 of the Delaware General 

Corporation Law, and no promiSe or inducement had been fnllde to him. This auumpdon 

waa made because Qiven my conclusion that the remaining NVen members of the bo•rd did 

not have a oonflicting interest, it didn't matter to my analysls whether Ryan had 1uch a state 

of mind as plaintiff posited. Moreover a I concluded on the nrler remand, a ra11onable 

person evaluatln; the MAF proposal would not have found Ryan's atate of mind relevant to 

the question presented, •peclally ~••it wa1 dllclosed that he did not participate in the 

boatd'a acceptance of the MAf proposal. .kt Ctc;le y. Ttc;bnisoJOC- Oet. Supr., 836 A.2d 

956 (1994). 

- 10 -
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Court has directed this court to address certain questions that It has found

may be relevant This do In Part below

in Part after reconsidering certain aspects of whether the

transaction under review was approved by board that was disinterested

and independent in light of the Supreme Courts comments at 634

36268 find that neitherthe board nor its deliberations were dominated

or manipulated by person with material conflicting Interest or otherwise

lacked independence

in Parts Ill and IV of this opinion address in the alternative the

question whether damages be appropriate in this case

one to conclude that the process followed in this sate was such as

to support the that the was unfair to the

shareholders In light of my determination that the MAF merger was

entirely fair to the Technicolor shareholders recognize that resolution of

this additional question Is not necessary to the resolution of 15 action

address this question however in order to provIde plaintiff with

assurance that even If one to conclude that the directors failed

ateh the entire of the transaction plaintIff would iQ

not have recovered money damages given the evidence In this case and

because the Supreme Court suggests that the availability of lssor

damages be addressed on remand In Part III state my opinion that

11
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Court has directed this court to address certain questions that It has found 

may be relevant. This I do In Part IV below. 

In Part V, after reconsidering certain aspects of whether the 

transaction under review was approved by a board that was disinterested 

and independent in light of the Supreme Court's comments (at 634 A.2d 

362-66) I find that neither.the board nor its deliberations were dominated 

or manipulated by a person with a matarlal conflicting Interest or otherwise 

lacked independence. 

In Parts Ill and IV of this opinion I address, in the alternative, the 

question whether rescissory damages would be appropriate in this case l 1· 
----- ·-------- -- a,a~: I{ 

· -;;re one to conclude that the process followed in this sale was such as ( 

to support the conclusion that the transaction was un~to the -

------
shareholders. In light of mv determination that the MAF merger was 

---··-·· 
entirely fair to the Technicolor shareholders, I recognize that resolution of 

this additional question is not necessary to the resolution of this action. 

I address this question, however, (1) in order to provide plaintiff with 

_:::'~e that even If~~ to conclude that the directors have fan~ (&{ 5 
to demonstrate the entire fairness of the transactlOfi~_Plalntlff w~uld otiU ¼--

-not have recovered money damages given the evidence In this casa, and --~ J -

(2) because the Supreme Court suggests that tha availability of resclssory 
------. 

damages be addressed on remand. In Part Ill I state my opinion that 

- 11 -
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reecissory damages will generally be unavailable to remedy breach of

care unaccompanied by material conflict of With respect tQ
alternative out of pocket or date of breach measure of damages my

evaluation of the record continues to lead me to the conclusion that the

most persuasive reading of the evidence Is that the deal achieved

represented full price and that Its consummation represented no financial

injury to the Technicolor shareholders Therefore in Part IV conclude that

neither rescissory damages nor ofp would be

appropriate in this case

Fairness of the Process

and of the Transaction

turn first to the principal question on remand whether the

transaction by which the stock interest of Cinerama was converted to the

right to receive 23 per share cash was entirely fair to the Technicolor

stockholder do so on the premise further explored in Part below

that the IS acquisitlon transaction was negotiated and approved by

board that was acting In the good faith pursuit of shareholder interests

and that such transaction was an armslength transaction in which the

board as whole had no material conflicting Interest

12
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rescissory damages will generally be unavailable to remedy a breach of 

~------ ----------·---·-------
care unaccompanied by a material conflict of interest. With respect to the -

----
altemative, •out-of-pocket• or •date of breach•· measure of damages, my 

evaluation of the record continues to lead me to the conclusion that the 

most persuasive reeding of the evidence Is that the deal achieved 

represented e -fvll price and that its consummation represented no financial 

injury to the Technicolor shareholders. Therefore In Part IV I conclude that 

neither rescissory damages nor ·out-of-pocket" damages would be 

appropriate in this case. 

II. Faimess of the Process 
and of the Transaction 

I turn first to the principal question on remand, whether the 

transaction by which the stock f nterest of Cinerama was converted to the 

right to receive $23 per share cash was entirely fair to the Technicolor 

stockholders. l do so on the premise - further explored in Part V below 

- that the MAF acquisition transaction was negotiated and approved by 

a board that wee acting In the good faith pursuit of shareholder interests, 

and that such transaction was an arm'••length transaction in which the 

board as a whole had no material conflicting Interest. 
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in connection with determination of the entire fairness of this

armslength transaction recall that we have been instructed that fairness

may have two components price and process

Del 457 Aid 701 1983 The judgment whether

transaction satisfies the fairness test is however not bifurcated one but

is single judgment that considers each of these aspects yn
Del Supr 638 A2d 1110 1994 In some contexts price may be

relatively minor or an inapplicable consideration

Del Supr 626 A2d 1366 1376 1993 finding that only the

fairness of the process was important where the adoption of an ESOP was

challenged by nonemployee shareholders as providing increased liquidity

solely for the ESOP holders in others contexts price may predominate as

salient consideration Plainly in cashout merger price is dominant

concern most especially where the buyer already has voting control of the

ilseh such as parentsub merger In such sethng given the

rejection by our Supreme Court of the shortlived business purpose

requirement for cashout 5h the only substantial Issue other

457 Aid at 715 overturning General

Del 379 Aid 1121 1977

13
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In connection with a determination of the entire f aimess of this 

arm's-length transaction, I recall that we have been instructed that fairness 

may have two components: price and process. Weinberger v. UOP, 102., 

Del. Supr., 467 A.2d 701, 711 (1983). The Judgment whether a 

transaction satisfies the falmess test is, however, not a bifurcated one but 

is II single judgment that considers each of these aspects. Kahn v. Lynch. 
' 

Del. Supr., 638 A.2d 1110 (1994). In some contexts price may be a 

relatively minor or en inapplicable consideration see, e.~ .• Nixon v, 

Blackwell. Del. Supr. 626 A.2d 1366, 1376 (1993) (finding that only the 

fairness of the process was important where the adoption of an ESOP was 

challenged by non-employee shareholders as providing increased liquidity 

solely for the ESOP holders}. In others contexts price may predominate as 

a salient consideration. Plainly in a cash-out merger, price Is a dominant 

concern, most especially where the buyer already has voting control of the 

enterprise, such a& a parent-sub merger. In such a setting given the 

rejection by our Supreme Court of the short-lived business purpose 

requirement for cash-out mergers. 5 price is the only substantial issue other 

1bl Yl.liobe!llfr, 457 A.2d at 715 (overturning Tan11r v. Iott General loduJtdtl, Inc., 

Del. Supr., 379 A.2d 1121 (1977)). 

- 13 -
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than 6h in cashout merger that Is the second stop of an

armslength transaction the presumed reliance by the shareholders on the

integrity of the process by which the price recommended by the board was

arrived at makes the fairness and adequacy of the process more

significant factor In assessing overall fairness than in the parentsub

merger context

Thus in assessing overall fairness or entire fairness In this Instance

the court must consider the process itself that the board followed the

quality of the result it achieved and the quality of the disclosures made to

the shareholders to allow them to exercise such choice as the

circumstances could provide Even though the test of fairness is

demanding it does not demand perfection 626 A2d at 1377

1381 This judgment concerning QTQMh inevitably constitute

judicial judgment that in some respects is reflective of Subjective reactions

to the facts of case simply is not term with an objective

referent or clear single meaning This does not mean its meaning Is

endlessly elastic and that it therefore constitutes no standard but that it

Is standard which in one set of circumstances or another reasonable

minds might apply differently state this obvious fact because candor

state law is signifIcant issue even in cashout merger by

dominate shwshofder at least In those cases where shareholders are affurded the right to

dissent from the merger and seek appraisal

14
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than disclosure. 8 But in a cash-out merger that Is the second step of an 

arm's-length transaction, the presumed reliance by the shareholders on the 

integrity of the process by which the price recommended by the board was 

arrived at, makes the fairness and adequacy of the process a more 

significant factor In assessing overall fairness than in the parent-sub 

merger context. 

Thus in assessing overall fairness (or entire fairness) In this Instance 

the court must consider the process Itself that the board followed, the 

quality of the result it achieved and the quality of the disclosures made to 

the shareholders to allow them to exercise such choice a1 the 

circumstances could provide. Even though the teat of fairness is a 

demanding one, it does not demand perfection. Nixon 626 A.2d at 1377, 

1381. Thia Judgment concerning •feirness" will Inevitably constitute a 

judicial judgment that in some respects is reflective of subjective reactions 

to the facts of a case. •Fairness• simply is not a term with an objective 

referent or clear single meaning. This does not mean its meaning is 

endlessly elastic and that it therefore constitutes no standard, but that it 

is a standard which in one set of circumstances or another reasonable 

mrnds might apply differently. I state this obvious fact beceuse candor 

'under atirte law diselos~ Is , significant issue even in • cash.out merger by 1 

dominate shareholder at IHlt In those cases where sh•rlholder1 are afforded the right to 

diuent from the merger ,nd uek appraisal. 

- 14 -
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requires me to state that quite basicaHy cannot conclude that the

transaction attacked was unfair to Cinerama or other Technicolor

shareholders at sil

of course desire to accord complete respect to the Supreme

Courts conclusion that the director defendants were negligent and

insufficiently Informed when they resolved to accept the MAF proposal

And recognize tho force of The claim that process that is uninformed

can never be fair to shareholders Yet recognizing that single Judgment

concerning all factors Is called for find myself unable to conclude that the

MAE tender offermerger was not completely fair transaction in large

measure this Judgment reflects my conclusion that CEO Kamerman

consistently sought the highest price that Perelman would pay

Kamerman was better Informed about the strengths and weaknesses of

Technicolor as business than anyone else he was an active and

experienced CEO who had designed and implemented cost reduction

program that was very beneficial and knew the businesses in which

Technicolor operated Kamerman end later the board were advised by

firms who were among the best in the country the negotiation lead

to price that was very high when compared to the prior market price of

the stock about 100 premium over unaffected market price or when

compared to premiumspaid in more or nh comparable transactions during

15
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requires ma to state that quite basically I cannot conclude that the 

transaction attacked was unfair to Cinerama, or other Technicolor 

shareholders, at all. 

I, of course, desire to accord complete respect to the Supreme 

Court's conclusion that the director defendants were negligent and 

insufficiently informed when they resolved to accept the MAF proposal. 

And I recognize the force of the claim that a process ·that ls uninformed 

can never be fair to shareholders. Yet recognizing that a single judgment 

concerning all factors Is called for I find myself unable to conclude that the 

MAF tender offer/merger was not a completely fair transaction. In latge 

measure this Judgment reflects my conclusion that (1) CEO Kamennan 

consistently sought the highest price that Perelman would pay; (2) 

Kamerman was better Informed about the strengths and weaknesses of 

Technicolor as a business than anyone else; he was an active and 

experienced CEO who had designed and implemented a cost reduction 

program that was very beneficial end knew the businesses in which 

Technicolor operated; (3) Kamerman and later the board were advised by 

firms who were among the best in the country; (4) the nagotiationa lead 

to a price that was very high when compared to the prior market price of 

tha stock (about a 100% premium over unaffected market price) or when 

compared to premiums paid in more or less comparable transactions during 

- 16 -



RCV BYflACHTELL LIPTON 609 497 6577 WACHTELL EQ

the period while the company was not shopped them is no indication

in the record that more money was possible from Mr Pereirnan or likely

from anyone else management declined to do an MBO transaction at

higher price and while did conclude that the deal was probably locked

if the value of the company at that time was or appeared to be

close to the value Cinerama claimed at trial any

arrangement present would not have created an insuperable financial or

legal obstacle to an alternative buyer Indeed the conclusion that the

transaction was probably locked up was logically and actually premised

upon the belief that the 23 price was high

Looking at the fairness of the process from the point of view of the

directors rather than shareholders also reinforces my conclusion that the

transaction considered as whole was entirely fair to the shareholders

This perspective asks what is it fair for stockholder to expect of

corporate director The directors relied heavily upon the CEO and perhaps

one of the clearest messages repeatedly affirmed by the Delaware

Supreme Courts corporate law Jurisprudence from 1955 forward is that

outside directors may not blindly rely upon strong CEO without 7S

van Del Supr 488 A2d 858 1985 ln
iQire or Del Star 506 A2d 173 1986 iQtQl

Macmillan Del Supr 559 A2d 1261 1889 lonsjEgB
Networ Del Supr 631 A2cJ 341994
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the period; (5) while the company was not shopped there is no indication 

in the record that more money was posslble from Mr. Perelman or likely 

from anyone else; management declined to do an MBO transaction at a 

higher price and while I did conclude that the deal was •probably locked 

up•, If the value of the company at that time was or appeared to be 

remoteJy ctoae to the value Cinerama claimed at trial, any •1ock-up• 

arrangement present would not have created an insuperable financial or 

legal obstacle to an alternative buyer. Indeed the conclusion that the 

transaction was probably locked up was logically and actually premised 

upon the belief that the $23 price was high. 

Looking at the fairness of the process from the point of view of the 

directors rather than shareholders arso re Inf orces my conclusion thet the 

transaction considered as a whole was entirely fair to the shareholders. 

(This perspective asks what ia it fair for a stockholder to expect of a 

corporate director.) The directors relied heavily upon tho CEO and perhaps 

one of the clearest messages repeatedly affirmed by the Delaware 

Supreme Court's corporate law Jurisprudence from 1885 forward is tl;lat 

outside directors may not blindly rely upon a strong CEO without risk. 7 

7See. e.g., Smith v, Van Gorkom. Del. Supr., '88 A.2d 858 (1985): Bevton, Inc. x, 
Mac600cew1 6 Eort>M HpldJng1, Inc., Del. Supr., 506 A.2d 173 11986); Mms Acgu1s1tion 
co. v, Macmman, 100,. Del. Supr •• 559 A.2d 1261 (1989>; Paramount Communications, tos
~c Nctwort, Del. Supr., 637 A.2d 34 (1994). 
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But white in retrospect the defendants reliance upon Mr Kamerman may

be seen as too great they also relied upon reports by Goldman Sachs and

by Debevolse Indeed as set forth below in my opinion they

relied upon the advice of their special counsel and that reliance is

relevant factor In assessing overall fairness The directors were acting

and theIr advisors were guiding them according to the duties known to

them in 1982 In judging the fairness of this process to shareholders as

well as to directors do consider this relevant but not dominant

consideration

Nor can in making an overall judgment of fairness to shareholders

put out of my mind the firm conclusion that have reached that large

majority of the board of directors had no material Interest in this

transaction that conflicted with the shareholders interest Mr Sullivan

the only director with found material conflict fully disclosed that interest

to the disinterested members of the board and the contract was thereafter

approved by them

did not present persuasive case for the claim that Mr Ryan had sscrut

arrangement through Mr Davis of then Gulf and aQrn that assured him of better

slt It acquired Technicolor and after ia so found in my post trial opinion

however was wiling to sssuma that Ryan may have had conflicting interest with

respect to hl5 personal hopes and expectations because as analyzed the case It was an

Irrelevancy

17
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But while in retrospect the defendants reliance upon Mr. Kamerman may 

be seen as too great, they also relied upon reports by Goldman Sachs and 

by Debevolse & Pllmpton. Indeed, as set forth below in my opinion they 

relied upon the advice of their special counsel and that reliance is itself e 

relevam factor In assessing overall fairness. The directors were acting, 

and their advisors were guiding them, according to the duties known to 

them in 1982. In Judging the fairness of this process to shareholders as 

well as to directors I do consider this a relevant but not dominant 

consideration. 

Nor can I, in making an ovendl Judgment of faimesa to sharehofders, 

put out of my mind the firm conclusion that I have reached that a large 

majority of the board of directors had no material interest in this 

transaction that conflicted with the shareholders interest. 1 Mr. Sullivan 

the only director with a found, material conflict fully disclosed that interest 

to the disinterested members of tha board and the contract was thereafter 

approved by them. 

'Plaintiff did not praeent a persuasive cue for the claim that Mr. Ryan had • NC:r•t 

arrangement through Mr. Devis of (then) Gulf and Wanam that 1uured him of • better 

position If MAF aoquired Technicolor and. after trial, I so found. tn my post trial opinion. 

however, I wu wiling to •,seume• that Ryen may hive had a conflicting lntnat with 

respect to his personal hopes and exptcUtions, becau1e 111 I analyzed the case h wu an 

Irrelevancy. 
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Cinerama takes the view that once court finds itself applying the

entire fairness form of Judicial review it is irrelevant whether the directors

wore disinterested and acted In good faith pursuit of corporate or

shareholder Interest5 cannot agree While in this case the effect of the

business Judgment rule has been held to have been exhausted epd its

presumption no longer of any consequence the law of fiduciary duties of

corporate directors is older and more basic than the modernly popular

business judgment 9h overall judgment of fairness to

shareholders that the court must make can and in my opinion should take

into account the good faith of the directors when it considers the

process element of the evaluation

Beyond good faith the directors were placed in position at the

October 29 board meeting in which highly competent indeed expert legal

counsel advised them that they could exercise good faith business

Judgment The testimony of that attorney is clear and accepted his

honesty as witness completely

ultimately the question of whats the best interests of the

fQlh is business judgment questbn for them as

The place of this concept In the analysis of corporate law is growing at an ive
rate If one searches for business judgment rule in all American databases for each year

over the last fifty years one finds ramarkabie pattern Without reproducing the results the

poP is made by saying that for the tech decade stating wIth 1943 the results are as

follows 16 reported opinions 52 25 reported opinions 185362 28 opinions72 156 ionsh 191382 520 Ini 198392 The growth continues In the

18 months since the close of 1992 149 opinIons were ahed that Invoked this term

18
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Cinerama takes the view that once a court finds itself applying the 

entire fairness form of Judlclal review, it is irrelevant whether the directors 

were disinterested and acted In good faith pursuit of corporate or 

shareholder Interests. I cannot agree. While in this case the affect of the 

•business Judgment rule• has been held to have been exhausted e!1d its 

presumption no longer of any consequence, the law of fiduciary duties of 

corporate directors Is older and more basic than the modernly popular 

•business judgment rule. w1 The overall Judgment of fairness to 

shareholders that the court must make can, and in my opinion should, take 

into account the good faith of the directors when it considers the 

•process• element of the eveluatlon. 

Beyond good faith the directors were placed In a position at the 

October 29 board meeting in which highly competent, Indeed, expert legal 

counsel advised them that they could exercise a good faith busines& 

Judgment. The testimony of that attorney is clear and I accepted hi$ 

honesty as a witness completely: 

ultimately th• question of what's In the best interests of lhe 

&hareholdel'S ia • business judgment question for them as 

"The plaot Qf this concept in the analysis of corporate law is growing at an lmprasslve 

rate. If one aearchp for •business judgment rule• in all American databases for each year 

over the last fifty years one finds I remarkable pattern. Without reproducing the results, the 

point ls m•d• by saying that for tha each decade statlnlil with 1943 lhe results are H 

follows: 16 raported opiniorui C1943-S2); 215 reported oplnlona (1853-02); 28 opinions 

(1963-72); 151 opinions ( 1973-82); 820 opinions (1983-92). The growth continut1. In the 

18 months since the d011 of 1992 149 opinions were publshed that Invoked thi1 tenn. 
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said that based what had heard didnt mean
knew iQngh In the world didnt mean was director

or busIness person But based on what had heard thought

that they cu reasonably conclude If they wanted to do it

to sign up with MacAndruws and Forbes at 23 share for

this company that stock had been trading at nine month or

two ago without first are up for sale and

running en euction They werent compelled to was

business Judgment for the directors to make as directors

footnote omitted

find the Technicolor boards reliance upon experienced counsel to

evidence good faith and the overall fairness of the process Indeed it is

arguable that the boards good faith reliance on this legal testimony may

provide an independent basis for finding the directors not liable for

approving the sale to MAE as amended in 1987

states that

lal member of the board of directors lh in the

performance of his duties be fully protected in relying in good
faith upon the records of the corporation and such

Information opinions reports or statements presented to the

corporation by any of the corporations officers or employees

or committees of the board of directors or by other

as to matters the member reasonably believes are

within such other persons professional or expert competence
and who has been selected with reasonable care by or on

behati of the corporation

Qa 66 Del Chap 136 1987 emphasis Q1S

thThe prior version of Section reed In pert as follows

member of the board of directors of any corporation

organized idthis chaptershall in the performance of his

duties be fully protected In relying In good faith upon the

books of account or reports made to the corporation by any of

its officers or by an independent certified public accountant

or by an appraiser selected with reasoneble care by the board

of directors or by any such committee or In relying in good
faith upon records of the corporation

:10-10-94-
,_ .. ___ ·-· ... -·· 9=41A\I : ________ 609 497 5577...,. WACHTELL LIPTO\::.,!~t_ 

directors. I said that based on what I had heard - didn't mean 
I knew avarythlng In thl world. didn't mean I was a director 

or business person. But basltd on wh•t I had heard. I thOvght 
that they oould reasonably conclude. If they wanted to do it, 

to sign up with MacAndrewc and FOl'bn It $23 a lh..-., for 

thiS compeny that stock had been trad"ang at nine a m0nth or 
two ago, without first nylng, ·[w)e ere up for sale,• and 
running en a~n. They weren't compelled to. It was 
buslnass Judgmant for th, directors to make •• dlrectora. 
(foomott Dmlrted) 

I find t~ Technicolor board's rellance upon experienced counsel to 

evidence good faith and the overall fairness of the process. Indeed, It Is 

arguable that the board's good faith rellance on this legal testimony may 

provide an independent basis for finding the directors not Hable for 

epproving the sale to MAF. 8 .D.t!L kl. I 141(e), as amended In 1987, 

atates that: 

(al member of the boerd of direotorS •. . shall, In the 
pertorrnance of his durias, be fully protected in relying in good 
faith upon the records of th1 corpon1tion 9nd wch 

informetion, opinions. reports or statements presentld to Iha 

corporation by any of the oorporation's officers or employaas, 

or committees of th• board of directors, or by any other 
person as to mettera the member reasonably believes are 
within su;h other person's professlonal or expert comp1tence 

and who hu bten aeleotcd with rwsonable care by or on 

behalf of the corporation. 

S.U 68 Del. L. Chap. 136, §3 (1987) (emphasis added).10 

'°The prior version of Section 141 (e) read in part •• follows: 
A membel of the bo,rd of directors of any c;orporation 

organiz9d under this chapter ... shall. in me performance of his 
dUtles. be fully protected In retying in good faith upon the 

books Df account or reporu made to the corporation by any of 
its officer&, or ·t,y an independent cen:lfled public accountant, 
or by en appraia• selactId with re11onIble care by the board 

of directors or by any such committee, or In relying in good 
faith upo" racon:11 of the corporation. 

• 19 -
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The directors of Technicolor argue that this 1987 statute applies

here and absolves them from liability This argument is premised on the

essertion that the legislature Intended the amended language to have

retroactive effect Defendants note that the official commentary to the

amendment Indicates that the Delaware Legislature did not consider the

new language as changing the existing law

Subsection has been amended to that directors may
rely good faith upon corporate records reports of

employees and committees of the board and the iQor

oral advice or opinions of any professionals and experts who

are selected with reasonable care and are reasonably believed

to be acting within the scope of their expertise

SD 93 134th General Assembly 14 66 Del Chap 136 1987 official

commentary emphasis QS
Based on this commentary It is arguable that the legislature did not

amend the language of 3141e to create new defense for directors but

sought to ensure that directors would receive that degree of liability

protection that was Intended to be supplied by 3141e as originally

enacted

need not express an opinion on this assertion as conclude that in

all events plaIntiffs are not entitled to an award of damages on this record

do however believe that reasonable reliance upon expert counsel is

lQin Balotti Jesse Fin inh Law of rQ
lntQl b47 11993 Supplement

:J0-10-94 ~--- -- ........ 9: 42A\I : 609 497 6577• 
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The directors of Technicolor argue that this 1987 statute applies 

here and absolves them from Hablllty. This argument is premised on the 

assertion that the legislature intended the amended language to have a 

retroactive effect. Defendants note th~t the official commentary to the 

amendment Indicates that the Delaware Legislature did not consider the 

new language as changing the •xisting law: 

SUbHCtlon (e) hH been amended to atif:t that directors may 

rely In gaad faith upon all corporate record&, reports of 

employees and committees of the board and the written or 

oral advice or opinions of any professionals and experts who 

ara selected with reasonable care and are reaso119bly believed 

to be actin; within the soope of their expertise. 

S.B. 93, 134th General Assembly 14, 66 Del. L. Chap. 136 (1987) (official 

commentary) lemphasis added). 11 

Based on this commentary, It is arguable that the legislature did not 

amend the language of t 141 (el to create a new defense for directors, but 

sought to ensure that dfrectors would receive that degree of liability 

protection that was Intended to be supplied by 1141 (e} as originally 

enacted. 

I need not express an opinion on this assertion as 1 conclude that in 

all events plalntlffs are not entitled to an eward of damages on this record. 

I do, hOwevar, believe that reasonable reliance upon expert counsel is a 

11$n also 1 fl. Franklln Balotti • Jene A. Finkelstein, Qelawac, Law of Comor;ations 

10;; eus;nw Organizatjpns 14.7 (1993 SUpplemenr) • 
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pertinent factor In evaluating whether corporate directors have met

standard of fairness in their dealings with respect to corporate powers

Turning from process to price have summarized the reasons why

find that the price received by the Technicolor shareholders was fair

one Numerous reliable sources Indicate that the 23 per share received

constituted the highest value reasonably available to the Technicolor

shareholders

At trial the court was presented with the results of two studies

comparing the premium received in this sale with premiums received in

comparable deals during the relevant period Th results provide

significant evidence that the Technicolor shareholders were fully

compensated for their relinquishment of control The Alcar Comparable

Deal Analysis demonstrated that among the 61 deals identified by the

targets comparable 12 to Technicolor the 109 sone deal

premlum paid by MAF ranked fourth highest and was more than double

the 51 average premium of these comparable deals Furthermore within

Technicolors industry MAF paid the highest premium amongst all

acquisitions from 198184 and the premium was four times the average

premium 2655 of the other six deals occurring within the industry

during those years

;I0-10-94 
-••v ..... .,_.,. 
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pertinent factor In evaluating whether corporate directors have met a 

standard of fairness In their dealings with respect to corporate powers. 

Turning from process to price, I have summarized the reasons why 

I find that the price received by the Technicolor shareholders was a fair 

one. Numerous reliable sources Indicate that the $23 per share received 

constituted the highest value reasonably available to the Technicolor 

&harehol ders. 

At trial the court was presented with the results of two studies 

comparing the premium received In this sale with premiums received In 

comparable deals during the relevant period. Th• reaulta provide 

significant evidence that the Technicolor shareholders were fully 

compensated for their relinquishment of control. The Alcar Comparable 

Deal Analysis demonstrated that among the 61 deals Identified by the 

target's comparable size to Technicolor, the 1099' •one-month deal 

premium• peld by MAF ranked fourth highest and was more than double 

the 51 % average premium of these comparable deals. Funhermore, within 

Technicolor's Industry MAF paid the highest premium amongst all 

acqui&itions from 1981-84 and the premium was four times the average 

premium (28.55%) of the other six deals occurring within the Industry 

during those years. 

.... ... --
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Additional facts strongly suggest that the 23 per share received

would not have been exceeded had the Technicolor directors properly

fulfilled their duties For example after considering engaging In an LBOshsenior management declined to pursue the LBO and instead

they sold their Technicolor shares to MAF This fact that major

shareholders including Kemerman and Bjorkman who had the greatest

Insight Into the value of the company sold their stock to MAF at the same

price paid to the remaInIng shareholders also powerfully implies that the

price received was fair First Artists Production

Del Ch CA No 6670 Berger VC slip op at 1819 Dec 17 1986

Scipntific Leasing Del Ch CA Nos 9536 9561 slip op

at 13 Jacobs VC Feb 1988 revised Feb 1988 holdIng that the

largest stockholders acceptance of an offer constitutes

evidence that the offering price is fair hove stressed that the

TechnicolorlMAF negotiations occurred at arms length which fact Is Itself

somewhat supportive of the conclusion that the price achieved by the

Technicolor directors satisfies the test of fairness Lynch

Communications 638 A2d 1110 1115 1994

Finally experts in the marketplace explicitly and Implicitly Indicated

that the 23 per share price was fair and even the best price available

The Technicolor boards financial advisor Goldman Sachs opined that the

22
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Additional facts strongly suggest that the $23 per share received 

would not have been exceeded had the Technicolor directors properly 

fulfilled their duties. For example, after considering engaging In an LBO, 

Technicolor's senior management declined to pursue the LBO and instead 

they sold their Technicolor shares to MAF. This feel that .. major 

shareholders, incruding Kamerman and Bjorkman who had the greatest 

Insight Into the value of the company, sold their stock to MAF at the same 

price paid to the remaining shareholders also powerfully implies that the 

price received was fair. bi Schlossberg v. Fjrst Artists Production Co .. 

Del. Ch., C.A. No. 6670, Berger, V.C., sllp op. at 18-19 (Dec. 17 1986); 

Vanow v. Sciftntific Leasing, Inc,. Del. Ch., C.A. Nos. 9536, 9561, slip op, 

at 13, Jacobs, V.C. (Feb. 5, 1988, revised Feb. 8, 1988) (holding that the 

largest stockholder'• acceptance of an offer constitutes •primp mil 

evidence that the offering price Is fair•). I have stressed that the · 

Technicolor/MAF negotiations occurred at arm's length which fact Is itself 

somewhat supportive of the conclusion that the price achieved by the 

Technicolor directors satisfies the test of fairness. Kahn y. lyneh 

Communjcations Sys., 638 A.2d 111 o, 1115 < 1994J. 

Flnally, experts in the marketplace explicitly and Implicitly Indicated 

that the $23 per share price was fair and even the best price available. 

The Techriic:olor board's financial advisor, Goldman Sachs, opined that the 
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price was fair after performing number of different analyses all of which

are acceptable valuation bases Goldman did conclude that marginally

higher price might be arranged for an MBO but even if one assumes that

to be the case and infers from that that some buyer other than Perelman

or management might have been able to pay 5uch price such an

Inference would be supportive of the conclusion that 23 per share was

an entirely fair price The components of value in an acquisition might be

considered to be two the going concern value of the firm as currently

organized and managed and the to be created by the

changes that the bidder contemplates new management cost

efficiencies etc This second component will vary to some extent among

bidders It is the expectation of such synergies that allows rational

bidder to pay premium when he negotiates an acquisition Of course no

bidder will rationally pay more than 100 of the expected synergy value

to seller but in compOtitive market of many buyers ha may be driven

to pay substantial part of the expected synergy value in order to get the

deal

Here even if few dollars might have been financially rational

to buyer the 23 price achieved reflected more than fair allocation

of synergy value to the sellers If for example 25 price might have

been feasible to MAF or someone else that would mean that 23 price

WACHTELL LI PTO\:: #25 

price was fair after performing e number of different analyses, all of which 

are acceptable valuation bases. Goldman did conclude that a marginally 

higher price might be arranged for an MBO but even if one assumes that 

to ba the case and infers from that that some buyer other than Perelman 

or management might have been able to pay 1uch • price, such an 

Inference would be supportive of the conclusion that $23 par share wes 

an entirely fair price. The components of value in an ICQulsltion might be 

considered to be two: the going concern value of the firm as currently 

organized and managed and the •synergistic value• to be created by the 

changes that the bidder contemplates (tWLu new management, cost 

efficiencies, etc.). This second component will vary to some extent among 

bidders. It Is th• expectation of such synergiea that allow, a rational 

bidder to pay a premium when he negotiates an acquisition. Of course, no 

bidder will rationally pay more than a 100% of the expected aynergy value 

to a seller, but In a competitive market of many buyers he may be driven 

to pay a substantial part of the expected synergy value In order to get the 

deal. 

Here even if a few dollars mon1 might have been financially rational 

to a buyer, the $23 price achieved reflected a more than •t•lr• allocation 

of synergy value to tha sellers. If for example a $25 prlce might have 

been feaaible (to MAF or someone else), that would mean that a $23 price 

• 23 -
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represented 86 of the value in excess of the market price that

buyer foresaw he could achieve fair price does not mean the highest

price financable or the highest price that fiduciary could afford to pay At

least in the nonselfdealing context it means price that Is one that

reasonable seller under all of the circumstances would regard as withIn

range of fair value one that such seller could reasonably accept

It Is also worth noting that plaIntiff provIded meager evidence

supporting finding that 23 per share constituted an unfair price

Plaintiff suggested that the court must find that solely due to the directors

negligence the price and process could not be fair Plaintiffs only other

basis for such finding was the testimony of plaintiffs expert Mr

Torkeisen whose methodology this court found to be and

whose results were found to be wtoo strikingly odd to be accepted

Co and Inc Technicolor CA No 7129 1990 Del

Ch LEXIS 171 34 5253

Thus while conclude that the process followed by the board In

authorizing the corporation to enter Into the MAF transaction was flawed

In that as found by the Supreme Court the board was insufficiently

informed to make Judgment worthy of presumptive deference

nevertheless considering the whole course of events including the process

24
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represented 88'6 of the value in excess of the market price ($11) that a 

buyer foresaw he could achieve. A fair price does not mean the highest 

price financable or the highest price that fiduciary could afford to pay. At 

lez,st in the non-self-dealing context, it means a price that Is one that a 

reasonable seller. under all of the circumstances. would regard as within 
,. 

a range of fair value; one that such a seller could reasonably accept. 

It Is also wonh noting that plalntrff provided meager evidence 

supporting a finding that $23 per share constituted an unfair prica. 

Plaintiff suggested that the court must find that solely due to the directors' 

negligence the price and process could not be fair. Plaintiff's only other 

basis for such a finding was the testimony of plaintiff's expert, Mr. 

Torkelsen, whose methodology this court found to be •troub(llng)" and 

whose results ware found to be "too strikingly odd to be accepted.• ~ 

& co. and Cinerama, Inc. v. Technicolor, Inc .. C.A. No. 7129, 1 eeo Del. 

Ch. LEXIS 171, 34, 52-53. 

• • • 

Thus while I conclude that the process followed by the board In 

authorizing the corporation to enter into the MAF transaction was flawed 

in that. as found by the Supreme Court, the board was insufficiently 

informed to make a Judgment worthy of presumptive deference, 

nevertheless considering the whole course of events, including the process 

- 24 -
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that was followed the price that was achieved and the honest motivation

of the board to achieve the most financially beneficial transaction available

conclude that the defendants have introduced sufficient evidence to

support conclusion that and do conclude that the merger in which

plaintiff was cashed out as well as the tender offer in which MAE

acquired the stock interest that enabled MAFto cash out plaintiff were fair

transactions In all respects to Cinerama

fli Rescissory Damages In General

In order to assist the efficient adjudication of this case set forth

hero my opinion with respect to the claim for issor damages This

question only arises If the foregoing determination of fairness of the

transaction wore to be found to be reversible error in that event the

expression of my considered judgment on the question of remedy at this

time might allow the Supreme Court to address that question and thus

save the time of further proceeding on remand

Plaintiffs assert that the Supreme Court has already determined that

rescissory damages are to be assessed In this case This Is think

mistaken view The Supreme Court has not sought to cabin the shaping

of appropriate equitable relief by announcing rule or ruling to the effect

25
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that was followed, the prlee that was achieved and the honest motivation 

of the board to achieve the most financially beneficial transaction available, 

I conclude that the defendants have introduced sufficient evldenc• ta 

1upport a eonclusion that, and l do conclude that, the merger in which 

plaintiff was cashed out, as well es the tender offer In which MAF 

acquired the stock interest that enabled MAF to cash out plaintiff were fair 

transactions in all respects to Cinerama. 

UI. Reac:laaory Damages In Gener•l 

In order to assist the efficient adjudication of this case, I set forth 

here my opinion with respect to the claim for rescissory damages. Thia 

question only arises ff the foregoing determination of fairness of the 

transaction were to be found to be reversible error. In that event, the 

expression of my considered Judgment on the question of remedy at this 

time might allow the Supreme Court to eddress that question and thus 

save the time of a further proceeding on remand. 

Plaintiffs assert that the Supreme Court has already determined that 

_rescissory damages are to be assessed In this case. This Is I think a 

mistaken view. The Supreme Court has not sought to cabin the shaping 

of appropriate equitable relief by announcing a rule or a rullng to the effect 
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that If this transaction were found not to have been entirely fair then

rescissory damages would be required

Indeed for the reasons that follow am required to state the opinion

that rescissory damages should never be awarded against corporate

director as remedy for breach of his duty of care alone that remedy may

be appropriate where breach of the directors duty of loyalty has boon

found 457 A2d at 714 holding that rescissory damages

may be awarded If the lower court on remand finds them susceptible of

proof and remedy appropriate to alt the Issues of fairness where the

directors were on both sides of the transaction and did not deal fairly with

the minority shareholdorsi Vickers Energy Del Supr

429 A2d 497 1981 holdIng that rescissory damages should be awarded

where majority shareholder did not disclose material facts surrounding

its tender offer but neither principle nor authority supports the awarding

of rescission or substitute for it against one who neither participates In

the deal as principal nor is coconspirator of principal or has

material conflict of interest of another sort need to explain this

interpretation of our law start with some general legal background

In mechanical way rescissory damages function to put party In

the same financial position it would have occupied prior to the initiation of

transaction which is found to be Invalid or voidable This remedy Is

26
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that if this transaction were found not to have been entirely fair then 

rescissory damages would be required. 

Indeed for the reasons that follow I am required to state the opinion 

that rescissory damages should never be awarded against a corporate 

director u a remedy for breach of his duty of care alone; that remedy may 

be appropriate where a breach of the directors duty of loyalty ha& been 

found# Bil Weinberger. 457 A.2d at 714 (holding thet rescissory damages 

may be awarded If the lower court on remand finds them •susceptible of 

proof and a remedy appropriate to all the issues of faimess where the 

directors were on both sides of the transaction and did not deal fairly with 

the minority shareholders•»; Lynch y. Vickera Eoergy Corp,, Del. Supr., 

429 A.2d 497 (1981) (holding that rescissory damages should be awarded 

where a majority shareholder did not disclose material fac:ts surrounding 

fts tender offer), but nelther principle nor authority support& the awarding 

of rescission or a substitute for it against one who neither participates In 

the deal as a principal nor, la a co-conspirator of a principal or has a 

material conflict of interest of another sort. I need to explain this 

interpretation of our law. I start with eome general legal background. 

In a mechanical way, resclssory damages function to put a party In 

the same financial position it would have occupied prior to the initiation of 

a transaction which is found to be Invalid or voidable. This remedy Is 

- 26 • 
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applied when equitable rescission of transaction would be appropriate

but Is not feasible At the most general level this remedy is premised

upon the idea that lithe transaction whereby the party gave up an asset

was wrongful in some way and the nature of the wrong perpetrated is

such that plaintiff Is entitled to more than his harm as

measured by the market value of the asset at or around the time of the

wrong review of the case law shows two prevailing of the

remedy of rescissory damages The first grows out of and is closely

connected to restitutionary relief The second theory and the more

prominent one employs liberal application of the compensatory theory

of damages against trustees who commit egregious breaches of the

express terms of trust or who selfdeal

as form of

This incarnation of restiSsOry damages has surfaced in securities

law in particular In actions under Section 10b of the Securities and

Exchange Act 011934 The general rule is that defrauded seller of

securities will be entitled to her outofpocket dama9es measured by the

value of the security at time period reasonably close to the point at

which the seller received notice of the fraud The seller will also be

entitled however to additional damages if the stock appreciated after the

21
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applied when equitable rescission of a transaction would be appropriate, 

but Is not feasible. At tha most general level, this remedy is premised 

upon the idea that (1) the transaction whereby the party gave up an asset 

was wrongful in some way and (2) the nature of the wrong perpetrated is 

euch that plaintiff Is entitled to more than his •out-of-pocket• harm, as 

measured by the market value of the auet at or around the time of the 

wrong. A review of the case law showa two prevailing "strains• of the 

remedy of reecissory damages. The first grows out of, and Is closely 

connected to, restitutionary relief. The second theory (and the more 

prominent one) employs a liberal application of the compensatory theory 

of damages against trustees who commit egregious breaches of the 

express terms of a trust or who self-deal. 

(1) Rescissory Damages as a form of Restitution 

This incarnation of reseissory damages has surfaced in securities 

law; In particular In actions under Section 10(b) of the Securities and 

Exchange Act of 1934. The general rule is that I defrauded seller of 

securities will be entitled to her out-of-pocket damages, mee,ured by the 

value of the security et a time period reasonabry close to the point at 

which tha aeller received notice of tha fraud. The seller will also be 

entitled, however, to additional damages if the stock appreciated after the 
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sale ai the buyer profited as result While the core of this latter remedy

is clearly restitutionary at least one prominent decision has referred to this

theory of relief as manifestation of the rescissory damages concept

Uh 336 F2d 718 8th Cir 1967 ieth 390 US 951

1968

More pertinent to This Courts present analysis is the Delaware

Supreme Courts decision In Vickers Energy Del Supr

429 A2d 497 1981 Del Supr 457 A2d 701 1983

In that action plaintiffs were minority shareholders who sued the

corporate majority shareholder and Its directors for breach of candor in

connection with tender offer Following Supreme Court determination

that the defendants had breached duty of candor this court held that

recovery would be limited to plaintiffs damages This

remedy would be measured by the fair value of the stock at the time of the

tender offer The Court of Chancery applied the analysis then utilized In

statutory appraisal to determine the remedial amount

The Supreme Court reversed this decision The Court held that while

an of pocket damages approach would have been appropriate in an

action alleging fraud or misrepresentation this was not proper in claim

for breach of fiduciary duty by controlling shareholder Specifically the

court concluded that in such an action pieintlffs should be entitled as

28
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sale ilDS1 the buyer profited as a result. While the core of this latter remedy 

is clearly restltutionary, at least one prominent decision has referred to this 

theory of relief as a manifestation of the rescissory damages concept. ,Sn 

Mvzal v. Fjglds, 386 F.2d 718 (8th Cir., 1967), cart denied, 390 U.S. 951 

(1968). 

More pertinent to this Court's present analysis is the Delaware 

Supreme Court's decision In Lvo9h y, Vic;kers Energy CorJ>., Del. Supr., 

429 A.2d 497 (1981 ), overruled in pa[1. Del. Supr., 457 A.2d 701 {1983). 

In that action, plaintiffs were minority shareholders who sued the 

corporate majority shareholder and Its directors for breach of candor in 

connection with a tender offer. Following a Supreme Court determination 

that the defendants had breached a duty of candor, this court held that 

recovery would be limited to plaintiff'& •out-of-pocket" damages. This 

remedy would be measured by the fair value of the stock at the time of the 

tender offer. The Court of Chancery applied the analysis then utilized in 

a statutory appraisal to determine the remedial amount. 

The Supreme Court reversed this decision. The Court held that while 

an •out-of-pocket" damages approach would have been appropriate in an 

action alleging fraud or misrepresentation, this was not proper in a claim 

for breach. of fiduciary duty by a controlling shareholder. Specifically, the 

court concluded that in such an action, plaintiffs should be entitled, as a 
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matter of law to damages measured by the fair value of the stock at the

time of Judgment Js rescissory S2S
In analyzing and is critical to keep In mind that

both of these cases Involved controlling shareholders proposing or

effecting selfinterested deals In all events the Supreme Courts

opinion relies upon restitutionary concepts to Justify the award of

rescissory damages

Here we focus on the principle which prohibits fiduciary

from ingh what he transaction preceded by

less than fair disclosure of facts germane to the transaction

429 A2d at 504 The principal cases relied upon by the Supreme

Court In this connection themselves IQ upon the restitutlonary Idea of

precluding unjust 3h in the court dismissed

the directors of the parent corporation who did not personally profit from

Supreme Courts holding in was reversed pan by ha subsequent holdin

in reversed the Supreme Courts that ory
damges be afforded to remedy Rd claim for breach of fiduciary duty in cashow

merger by controling shareholder The court ruled the extent

thatLypurports to the nh discretion to dn remedial formula for

monetary damages in cashout merger it Is oQ at 715 The

court held also that in cashout merger rescissory damages might be awarded If capable

of proof and appropriate under their
Supreme railed extensively on ie and yQ

344 F2d 701 1965 Both of these cases lved court awarding or permitting the

award damages to the extent of defrauding buyers unjust enrichment The Supreme

Court also relied great deal on Hardwood Co 263 74A

Cir Ied 361 US 885 1959 In this case corporation was sued by its

shareholders for fraudulently inducing them to sell back their stock at price wall below their

actual value The Court of Appeals In awarding plaintiffs the value their stock would have

obtained in the Quent liquidation of the company lyh relied theory ofion
29
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matter of law, to damages measured by the fair value of the stock at the 

time of Judgment, Lib., rescissory damages. 11 

In analyzing Lynch and Weinberger It is critical to keep In mind that 

both of these cases Involved controlling shareholders proposing or 

effecting self-interested deals. In all events, tha Supreme Court·• Lynch 

opinion relies upon restitutlonary concepts to justify the award of 

rescissory damages: 

Here. we focUg an the principle which prohibits • fiduciary 

from keepittg what he acgujred in a transaction prec;eded by 

less than • fair discloaute of facts geinnane to the trenNction. 

L,ynch, 429 A.2d at 504. The principal cases relied upon by the Supreme 

Court in this connection themselves relied upon the restitutlonary Idea of 

precluding unjust enrichment.13 Notably, in ~ckers tha court dismissed 

the directors of the parent corporation (who did not personally profit from 

12The Supram1 Court's holding in J.WCb was reversed in part by tts subMquenthold"in9 

in W,inba(qer. lUJD. Weinberger revarsed the Supreme Court's reaukornem that racia&ory 

d~m•ges be afforded to remedy a va&d claim for breaeh of fiduciary duty in I cash-out 

merger by • conttoling ahareholder. The Wfiobetger court Nied: •To the extern 

that ... (Lynch) purports to lirnit the Chaneelor's discretion to • single remedial formula for 

monetary damages in a cash-out marger, It Is overruled.• Weinberger . .mm at 715. The 

court held also that in I cash-i>ut merger, rescissory damages might be awarded N capable 

of proof end appropriate und• the circumstances. 

18The Supreme Court relied 1xt1nsively on M.nol y. EletOI, IUD and Janigan y. Taylor, 

344 f.2d 781 (1965). Both af these cases involved a court 1warding (or permitting the 

awsrd ;f) d_,...ges to th• extent of e defrauding buyer's unjust enrichment. The Supreme 

Court alao relied a great deal on M•nsf'tJd Hardwppd Lumber c;o, y. Johnson. 283 F.2d 748 

(5th Cir.), cart, denied. sen U.S. 885 (1959). In this case, • corporation was sued by its 

shareholders for freudulenlly inducing them to sell b.ck their stook at a price wall below their 

tctull value. The Cau" of Appeals, in awarding pralntiffa th• value their etock would have 

obtained in the subseQuent liquidation of the company. axpUcltly rened upon a theory of 

rwtltutlon. 
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the tender offer That fact is consistent with the Interpretation that

restitutionary theory of rescissory damages explains the 4S
To the extent that the reasoning with respect to rescissory damages

remains the law conclude that it focuses upon the unjust enrichment

or restitutlonary theory This theory does not reach corporate directors

who are disinterested and Independent but inadequately informed

pens Theory of Rescissory

The second theoretical basis for rescissory damages grows out of

trust law Trustees have bean surcharged for the appreciated value at the

time of judgment of property they sold in violation of their obligations

under the trust instrument or in transaction which they labored

under material conflict of interest In both of these situations courts

have Justified this surcharge as an attempt to render the beneficiary whole

for all of the damages he has suffered as result of the breach of trust

Vice Chancellor chandler also treated soryh damages as tQlremedy

Morris Ch No Chandler VC 14 The facts

of that case however do not suggest that any unjust enrichment had in fact occurred The

plaintiff was one of three directors of corporation each of whom controlled one third of

the companys stock The suit alleged that the two other directors had effectuated sale

of substantially all of the companys assets in contravention to the iQreof 1271
The court rejected defendants motion for partiel summary judgemant on tQiff request

for rascinory damages The court found that rescissory damages might be especially

appropriate because plaintiff himself was not rasponsble for rescission being impossible

While that case did not actually fix an award of rescissory damages It does have the flavor

of broach of loyalty case It Is analogous to the trust cases cited pM addressing

trustees breach of an express limitation In the trust

. 
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the tender offer}. That fact is consistent with the interpretation that 

restitutionary theory of rescissory damages explains the Lvnc;h result. 14 

To the extent that the Lynch reasoning with respect to rescissory damages 

remains the law, I conclude thst it focuses upon the "unju.st enrichment• 

or restitutlonary theory. This theory does not reach corporate directors . . 
who are disinterested end Independent but inadequately informed. 

(2) The Compensatory Theory of Rescissory Damages 

The second theoretical basis for rescissory damages grows out of 

trust lew. Trustees have been surcharged for the appreciated value (at the 

time of judgment) of property thay sold (1) in violation of their obligations 

under the trust instrument or (2) in a transaction In which they labored 

under a material conflict of interest. In both of these situations, courts 

have Justified this surcharge as an attempt to render the beneficiary whole 

for all of the damages he has suffered as• result of the breach of trust. 

1'vace Chancelior Chandler alSo treated rescisaory demeges as a restltutionary remedy 

k\ "'4sell y. Mor,js, Del. Ch., C.A. No. 10009, Chandler, V.C. (Fib. 14, 15190). The facts 

of that caaa, however, do not suggut that any unJust enrichment had, in fact occwrad. Thi 

plaintiff was one af three directors of a corpor1tion, 81Ch of whom controlled one third of 

the company' a stock. The 1ult alleged that 1h• two other directors had effectuated a sale 

of 1ubstentially all of the c;ompany'1 &$$ell in Gontr11ventlon to the requirements of 1271. 

The court rejected defendants' motion for partiilll summary judgement on plafntiff's request 

for ruci11orv dsmeges. The court found that reacinorv danlilges might be eapecl.rty 

9Ppropriate, because plaintiff himsatf wu not rasponsl)la for rescission being impossible. 

While that cat did not actuanv fix an award of rascluory damage• It don hive the flavor 

of a breach of loyalty cau. It 11 analogous to the trust cases, cited iDfrl, 1ddrening • 

trustee's breach of an expresc Bmlmion In the trutt. 
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tQthe Uh 401 NYS2d 449 1977

re fAnderso Cal 196 Cal Rptr 782 1983

awarding appreciation damages against trustee who was grossly negligent

who had breached Its duty of loyalty by ali failing to give

adequate notice to beneficiaries of important transactions Indeed in the

cases where trustee Is surcharged forthe appreciated value of property

because he failed to follow the dictates of the trust Instrument the remedy

is purely compensatory not restitutionary since the trustee is not even

accused of advancing his selfinterest via the transaction

As explained more fully below trustees are not held liable for

appreciation damages when they are only guilty of negligence Only if

trustee had an affirmative duty not to tell the asset or sold the asset to

benefit her own selfinterest will she be required to return trust

beneficiary to the position she would have been in but for the S5S

2083 3d ad 1967
While executor who sets mist property in breech of Dust

Is ordinarily liable for value of Ethel property at time ot sale

and not for appreciated value thereof if his breath is only in

selling at low price appreciation damages are

appropriate If Ethel executor was under duty to retain interest

or If breach consisted of serious conflict of

If transaction was QItherefore the trustee is only surcharged for

the value of the property at the tin of the suit where he sold the property without

to do so The only analogous tQion the corporate universe would be where directors

effect an ultra vires sale The Technicolor directors contrast undoubtedly had authority

to enter the MAF merger agreement and recommend the acceptance of the tender offer

31
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.SU lo the Matter of the Estate of Rothko. 401 N.V.S.2d 449 (1977); .au 

11s. In re Estate of Anderson. Cal. App., 198 Cal. Rptr_ 782 (1983) 

(awarding aa:,preciation damages against trustee who was grossly negligent 

.I.ml who had breached Its duty of loyalty by, inter alia. failing to give 

adequate notice to beneficiaries of important transactions). Indeed, In the 
• 

cases where a trustee Is surcharged (for the appreciated value of property) 

because he failed to follow the dictates of the trust Instrument, the remedy 

is purely compensatory (not restitutionary) since the trustee is not even 

accused of advancing his self-interest via the transaction. 

As explained more fully below, trustees are not held liable for 

appreciation damages when they are only guilty of negligence. Only if a 

trustee had an affirmative duty not to aell the asset or sold the asset to 

benefit her own seH-interest wlll she be required to return a trust 

beneficiary to the poaition she would have been in but for the sale." 

11s11, •·A·· 3 Sm>n on Trum 1 208.3 (3d ed. 1967,: 
While [an] executor who sels trUlt property in breach of trust 

ia ordinarily llabll for v•lue of [the] property 9t time of sale 

and not for •pproc;;iated value thereof If his breach is only In 

selling • t too low a price, appreciation damagea ere 

appropriate If lth•l exeoutor wu undar duty to rerain lnt1rast 

or if breach consisted of serious conflict of ~terest. 

If the transaction wes not self.-intereated, therefore, 'the trustee Is only surcharged tar 

the value of the property •t the time of the ....ti where he sold the propeny without aythprlty 

to do 90. The only an1logoU1 Situatlon in th1 corporate unlveraa would be where directors 

effect •n ultra vlres sale. Th• Technicolor dlrectora In I.Qntrast, undoubtedly had authority 

to enter the MAF merger 1greem1nt and recommend thl 1ccepwnce of the tender offer. 
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Where trustee is authorized to sell trust property and merely sells It for

less than prudent seller would get

is liable for the value of the property the rime the le
sl the uwPQi he If the breach of trust

consIsts only selling it for too little he is not

with the amount of any subsequent increase in value of the

property he would be If he were not authorized to sell

the property

Restatement Second of Trusts 205 cmtd 1959 emphasis added

Only in instances of selfdealing or breach of an affirmative term of the

trust Is It deemed equitable to impose upon the trustee the risk of future

fluctuations in the market value of the 6S
In an opinion which foreshadows some of the concerns of court

adjudicating personal liability
action against corporate directors the New

York Court of Appeals explained why similarly broad view of

compensatory damages would not be afforded beneficiary for the mere

negligence Of trustee

The reason for allowIng appreciation damages where there is

duty to retain and only date of sale damages where there

Is authorization to sell is poicy oriented trustee

authorized to ll were subjected to measwe

Telbots 296 P2d 949 Cal Ct App 1956 In that case the

Court found that the trustee did not exercise his Independent Judgment in selling trust

property and instead relied on an income beneficiaries belief that certain stock should be

sold thus breaching his duty of care The Court however determined that the proper

measure of damages was limited to the loss to the corput plus Interest at 859 The

Court specIfically refused to liabIlity for lose of all Income and appreciation that

wou have resulted had the sale not been made The Court held that to reQuire the

trustee to account for appreciation would cfull place the trustee who acted in good

faith in the same posItion as one who defrauds or breaches his duty of loyalty The moral

turpitude existing In such case was absent where only the duty of care was breached Id

32
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Where a trustee Is authorized to sell trust property and merely sells It for 

less than a prudent seller would get: 

h• ii liable for the value of the propertY II tbt tfma of %bl 1111 
feu the amount wl)ICl"I be recelYtd. If me brUCh of UUSt 

consists ontv in 1etling it for too little. he is not c:harg•ble 
with the amount of any subsequent increne in wlue of the 
propertv (a, he would be) ... H ht ware not authorlZad ta HIT 
the property. 

Restatement (Second) of Trusts 1205 cmt.d (1959) (emphasis added). 

Only in instances of self-dealing or breach of an affirmative term of the 

trust Is It deemed equitable to impose upon the trustee the risk of future 

fluctuations in the market value of the asaet.18 

In an opinion which foreshadows some of the concerns of a court 

adjudicating a personal liability action against corporate directors, the New 

York Court of Appeals explained why a similarly broad view of 

compensatory damages would not be afforded a beneficiary for the mere 

negligence of a trustee: 

The reason for aJlowlng 1pprecl1tion damages, where there ii 
a duty to retain. and onlv date of sale damages, where there 
ii authorizetion to sell. iS poliey oriented. I. I rrunct 
•vtbortzecf to sen were sutjected to • greater me,sure of 

10&.u In m Jtlbots Estm. 296 P.2d 848 (CII. Dist. Ct. App. 1968). In that case, the 

Court found thet the truStee did not exercrae his Independent judgment in selling truat 

property and instead relied on en inc;ome beneficiariu' b..•iaf that certain eto~ should be 
aold. thua bruchlng hla duty of care. The Court, however, detennined that the proper 
measure of damages wu •um1ted to the 10&1 to the corpua, plus lntareat. • Jll. at 859. The 

Court speolficaDy refused to Impose •uabllitv for loss of •II lnGome and appreciation that 

would heve resulted had the sale not been made. Jd, The Coll't held that to reQutre the 
trustee to IICQJunt for appreciation would wrongfully place the trustee who acted in good 

faith in the sane posltJon n one who defrauds or breaches his duty of loyally. The ·moral 

turpltlJcle• 1Xlsting In such case was ab1ent where only the duty of care WN breached. Jd. 
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gh be reluctant to lU in which event he

might ih If depreciation ensured On the other hand

if there is duty to retain and the matte sells there no

policy reason to protect the trustee he has not simply acted

imprudently he has violated en integral condition of the

trust

These are not punitive damages true sense rather they

are damages Intended to make the estate whole thcse

damages might be considered by some to be exemplary In
sense In that they serve as warning to others but their

true character Is ascertained when viewed in light of

overriding policy considerations end the realization that the

ale and consignment ware not merely sales below value but

inherently wrongful transfers which should allow the owner to

be made whole the the of

ut456 emphasis added

take It as clear that If resclssory damages were appropriate here

it would have to be under the theory of the trust cases applying

compensatory approach to this remedy Plainly the Technicolor directors

did not in the traditional sense profit at the plaintiffs expense via the

MAF acquisition Indeed directors Kamerman and Bjorkman received the

same price for their stock as did plaintiff turn then to the question

whether the directors conduct is more closely analogous to the negligent

trustee only liable for damages or to the trustee who has

committed breach of trust sufficient to justify appreciation or rescissory

damages

RC\· !3)' :~t,C_HJELL_ .L.l_f'.,TO'. 

damages he might be r•Jyctant to self (in which event he 

might run • risk if depreciation ensured). On the other hend, 

if there ia I duty to retain end the trUStee sells. there Is no 

policy reason to protect the trustee; he has not simply ected 

imprudently, he has violated an integral condition of the 

trust •••• 

TheM are not punitive damages in I true aenae: rather they 

are dam•ee& Intended to maka the ltfitate whole.... these 

damag11 might be considered by some to be exemplary in • 

aense, ln that they serve as I wamin; to others ... but their 

true charac:t•r 11 ucert•ined when Yiewtd in the light of 

overriding policy conslderatioM end in the rearization that the 

ule and consignment wart not merely sales below Yllu• but 

inherently wrongful transfers which should allow the owner to 

be made whole. In the Matter of tha Emtt of Rothko. ~ 
It 458. (emr,hasis added) 

• • * 

WACHTELL LIPTO":#JO 

I take It as clear that If resclssory damages were appropriate here, 

it would have to be under the theory of the trust· eases applying a 

compensatory approach to this remedy. Plainly, the Technicolor directors 

did not, in the traditional sense, profit at the plaintiff's expense via the 

MAF acquisition. Indeed, directors Kamerman and Bjorkman received the 

same price for their stock as did plaintiff. I tum then to the question 

whether the directors' conduct is more closely analogous to the negligent 

tru5tee only lieble for "out-of-pocket" damages. or to the trustee who has 

committed a breach of trust sufficient to justify appreclt,tion, or rescissory 

damages. 
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Unavailability of Rescisaory Damages

Against Corporate Directors In This Case

Cases holding directors Viable for breach of the duty of attention or

care uncomplicated by selfdealing or conflict of interest are rare

Joseph Bishop Jr Ducks Decoy Ducks Trends

in the Indemnification of Coroorate Directorcand 77 Yale LJ

1078 1h One authority identifies only ten modem cases es finding

actionable director negligence without concurrent breach of loyalty or

conflict of interest Sn Dennis Block Nancy Barton Stephen

Radin Business Judoment Rule Fiduciary Qutiec of Corporate

727 4th ad 1993 Of those cases in which liability has been

imposed upon directors for failure to act on en informed basis none has

employed rescissory damage measure of remedy Date of transaction or

outofpocket damages have been the sole remedy afforded

Union Insurance Co 277 36 4445 Web 1979 also

Virginia Bankshares 891 F2d 1112 4th iQ 1989

111 2749 1991 holding that the damages

resulting from lack of proxy disclosure amounted to the difference

between the offer price and the fair value at the time of the S7S

remaining cases identified by Block Barton and Radin involved direct oats to the

tIon due to negligence not loss of appreciation which could have rQu to

benefit of the shareholders but for the directors negligence In these cases as well courts

did not calculate damages to include the appreciated value of lost opportunIty

34
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IV. Unavailability of Rescla•ory Damages 
Against Corporate Directors In This Case 

Cases holding directors Hable for a breach of the duty of attention or 

care, uncomplleated by self-dealing or conflict of interest are rare. Su.a. 

~ Joseph w. Bishop, Jr.~ 6.,itting Ducks and Decoy Ducks; New Trends 

in the Indemnification of Corporate Directors and Officers. 77 Yale L.J. 

1078 ( 1968). One authority identifies only ten modem cases as finding 

actionable director negligence without e concurrent breach of loyalty or 

conflict of Interest. ~ Dennis J. Block, Nancy E. Barton & Stephen A. 

Radin, Tha Business Judgment Rule: Fiduciary Quties ot Corporate 

Qirectors 72-75 (4th ed. 1993). Of those cases in which Hablltty has been 

imposed upon directors for failure to act on an informed basis, none has 

employed a rescissory damage measure of remedy. Date of transaction or 

out-of-pocket damages have been the sole remedy afforded. ~ Doyfe 

~ Union Insurance Co., 277 N. W.2d 36, 44-45 (Neb. 1979); see also 

bo@arg v. Virginia Banksheres, Inc., 891 F.2d 1112 (4th Cir. 1989), 

rev'd on other grounds, 111 5.Ct. 2749 (1991) (holding that the damages 

resulting from II lack of proxy disclosure amounted to the difference 

between the offer price and the fair value at the time of the proxy).17 

17The remaining ca&es identified by Block, Barton and Radin lnvotvacl direct~ to the 

corponrtlon due to negligence, no, loA of appreciation which could have acc,ued 10 th1 

benlflt of the nreholders but for th• dlrectani' negligence. In these cases as well, courts 

did not calculatl dam•ges to include the appreeiatld value of • lost opponunlty. Sg, c,q,. 
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The lack of authority actually imposing rescissory damages on

corporate director in negligence case should not Itself be fatal to

plaintiffs claim It does require us to move to the level of principle and

policy That deeper analysis must begin with trust law which provides

fertile If sometimes risky analogy for corporate law

But before undertaking that analysis it is important to note the ways

in which trust law diners from corporate law In general the duties of

trustee to trust beneficiaries those of loyalty good faith and due care

while broadly similar to those of corporate director to his corporation are

different in significant respects Corporate directors are responsible for

often complex and demanding decisions relating to the operations of

business institutions The nature of business competition insures that

these directors will often be required to take risks with the assets they

manage Indeed an unwillingness to take risks prudently is inconsistent

with the role of diligent director The trustees role is classically quite

different The role of the trustee is prudently to manage assets placed in

trust within the parameters set down in the trust instrument The classic

trusteeship Is not essentially risk taking enterprise but lngh one

795 F2d 893 10th Dr 1986 directors able forth actual losses Incurred

due to their negligent kwesting 590 NE2d 587 id App 1992

awarding darfla9eS equal to the loss stiffeied by the corporation attributabl to the directors

negligent failure to hedge grain futures LMIted Jersey 432 A2d 814 NJ
1981 holding irliable for corporate funds lsby corporate officers

35
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The lack of authority actually imposing rescissory damages on a 

corporate director in a negligence case, should not Itself be fatal to 

plaintiff's claim. It does require us to move to the revel of principle and 

policy. That deeper analysis must begin with trust law, which provides a 

fertile, if sometimes risky, analogy for corporate law. 

-But before undertaking that analysis, it is important to note the ways 

in which trust law differs from corporate law. In general, the duties of a 

trustee to trust beneficiaries (those of loyalty, good faith, and due care), 

while broadly similar to those of a corporate director to his corporation, are 

different in significant respects. Corporate directors are re&ponsible for 

often complex and dema"ding decisions relating to the operations of 

business institutions. The nature of business competition insures that 

these directors will often be required to take risks with the assets they 

manage. Indeed, an unwillingnasa to take risks prudently is inconsistent 

with the role of a dlllgent director. The trustees role is, clesslcally, quite 

different. The role of the trustee is prudently to manage assets placed in 

trust, within the parameters set down in the trust instrument. The classic 

trusteeship la r,ot essentially a risk taking enterprise, but a caretaking one. 

Hgye v. Meek, 795 F.2d 893 (10th Cir. 1886) (directors labl• tor the actual losses Incurred 

due to their negligent inveatlng); Bn1111 y. Roth. 690 N,E.2d 587 Und. Ct. App. 1992> 

(awarding damlgei sQull to the loaa suffered by the corporation attrlbuuable to th• directors' 

negligent failure to hedge grain futures); Francis v. Unltfd Jersey Bank, 432 A.2d 814 CN.J. 

1981) (holding a drector liable for corpomc funds misappropriated by corporate officers). 
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Hence white trustees may be surcharged for negligence corporate

director is only considered to have breached his duty of care in instances

of gross negligence

The duty of loyalty of trustee also developed differently than that

of corporate director Traditionally trustee could not enter deal
transactions even if the transaction was in all other respects fair

Modernly at least corporate directors may negotiate transactions with

respect to which they stand on both if the terms of the deal and

the process by which It was negotiated are entirely fair

144 This reflects significant difference In the expectations of the

parties to these two relationships trusteeship from its inception has

been imbued with moral element it Is considered fundamental that

trustees avoid oven the appearance of dishonesty or disloyalty to maintain

the integrity of this institutIon The essence of the directorshareholder

relationship while not devoid of moral overtones is more firmly grounded

in economics shareholders expect and directors are required to avoid

only those selfinterested actions which come at the expense of the

corporate or Its shareholders

The differing nature of the duty of loyalty in these relationships is

also reflected in the idea that trustees failure to adhere to the

requirements set down In the trust instrument Is itself breach of loyalty

36
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Hence, while trustees may be surcharged for negligence, a corporate 

director ia only considered to have breached his duty of ca1re in instances 

of gross negligence. 

The duty of loyalty of a trustee also developed differently than that 

of a corporate director. Traditionally a trustee could not er'\ter self~ealing 

transactions. even if the transaction was in all other respects; fair. 

Modemly at least, corporate directors may negotiate transactions with 

respect to which they ·stand on both sides• if the terms of the deal, and 

the process by which It was negotiated ere entirely fair. ~ 8 .l2iL, .C. 

I 144. This reflects II significant difference In the expectations of the 

parties to these two relationships. A trusteeship from Its Inception has 

been imbued with a moral element; it Is considered fundamental that 

trustees avoid even the appearance of dishone5ty or disloyalty to maintain 

the integrity of this institution. The essence of the director-shareholder 

relationship while not devoid of morttl overtones is more firmly grounded 

in economics: shareholders expect. and director& are required to avoid 

only those self-interested actions which come at the expense of the 

corporate or its shareholders. 

The differing nature of the duty of loyalty ln these relationships is 

also reflected in the idea tnat a trustee's failure to adhere to the 

requirements set down In the trust instrument Is Itself a breach of loyalty. 
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trustees obligation lo to both the beneficiary the person for whose

benefits the assets held as well as the settlor who often gives

specific Instructions which constitute an essential aspect at the

placed In the tru When trustee fails to fulfill the dictates of the trust

ln5trument he has failed in his obligation to the settlor to loyally carry out

the senIors wishes In corporation law by contract such concept is

alien Typically the certificate of incorporation confers broad minimally

constrained authority upon the board to engage the corporation in business

in all lawful ways

These distinctions between trust law and corporate law white of

tone and tenor are important They do suggest that insofar as negligence

uncomplicated by breach of loyalty is concerned Important policies

having to do with the nature of the legal InstItutions of trust and of

corporation require that the corporate liability rule should certainly remain

less stringent than that of the trust law To the extent that corporate

directors are exposed to liability for negligence under rescissory damages

formula theIr ability to fulfill theIr basic function as prudent risktaken

may be hindered Indeed the quoted language of the court above

p3233 has special pertinence to corporate law when one recognizes

that the corporate law has long realized that mergers are an important

form of wealth enhancing activity The statutory law In Delaware as

37
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A trustee's obligation flows to both the beneficiary, the person for whose 

benefits the asset& ,re held, as well as the settlor, who often gives 

specific Instructions which constitute an essential aspect of the •trust• 

placed in the trustee. When a trustee fails to fulfill the dictates of the trust 

Instrument, he has failed in his obligation to the settlor to loyally carry out . 
the settlor's wishes. In corporation law, by contract, such a concept is 

alien. Typlcally the certificate of incorporation confer& broad minimally 

constrained authority upon the board to engage the corporation In business 

in all lawful ways. 

These distinctions between trust law and corporate law, while of 

tone and tenor, are importam. They do suggest that, insofar as negligence 

uncomplicated by a breach of loyalty is concerned, important policies 

having to do with the nature of the legal Institutions of trust and of 

corporation require that the corporate liability rule should certainly remain 

less stringent than that of the trust law. To the extent that corporate 

directors are exposed to liability for negligence under a resclssory damages 

formula, their ability to fulflll their basic function as prudent risk-takers 

may be hindered. Indeed, the quoted language of the Rothko court above 

(p.32-33) has a special pertinence to corporate law, when one recognizes 

that the corporate law has long realized that mergers are an important 

form of wealth enhancing activity. The statutory law In Delaware, as 
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elsewhere has been repeatedly amended over this century to make the

effectuation of mergers easier Mergers can facilitate wealth creation

they eh favored for masons of policy North jE
QU Del Ch 157 396 398 1928 3o Ice

CorpQU Del 45 Supp 436 1942 136 F2d 944 3rd

CIr 1943 If disinterested and independent directors who proceed upon

competent advice to authorize merger are thereby exposed to market

risk of the value of the company should they later be found to have been

inadequately informed one might well expect fewer mergers to eventuate

The question is given the foreseeable eflect of imposing such

remedy the lack of precedent for it whether the breach of duty that

occurred here nevertheless justifies Pt For the reasons that follow

conclude that it does not

First believe that the corporation law should in no event be stricter

than the trust law precedent that fiduciary guilty of pure negligence

should not be liable for or lssordamages The fact

lon 27 NW2d 36 Nab 1979 the Nebraska Supreme

Court having found directors to have negligently sold the companys assets for less than

their value at the time of the sale relied trust law principles to determine the measure of

damages on this basis the Court affirmed the trial courts determination that the damages

equaled the difference between the price for which the property was sold and Its fair end

reasonable market ieh at the time of the jg at 4445
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elsewhere, has been repeatedly amended over this century to make the 

effectuation of mergers easier. Mergers can facllltate wealth creation; 

they ara favored for reasons of policy. Sim Macfarlane v, North American 

cement coco., Del. Ch., , 57 A. 396, 398 (1928); Hpttenstein v, York ice 

Machjnery Corp,. D. Del. 45 F. Supp. 436 (1942) .1itA 136 F.2d 944 (3rd 

Cir. 1943). If disinterested and independent directors who proceed, upon 

competent advice, to authorize a merger are thereby exposed to market 

risk of the value of the company should they later be found to have been 

inadequately informed, one might well expect fewer mergers to eventuate. 

• • • 

The question is, give·n the foreseeable effect of imposing such a 

remedy, and the lack of precedent for it, whether the breach of duty thet 

occurred here nevertheless justifies it. For the reasons that follow, I 

conclude that It does not. 

First, I believe that the corporation law should in no event be stricter 

than the trust law precedent that a fiduciary gullty of pure negligence 

should not be liable for •appreciation• or resclssory damages." The fact 

18sn Doyle v- Union lnsur1DP1 Cg,. 277 N.W.2d 38 (Neb. 1979) the Nebrukl Suprem1 

Coun, having found directors to have negligently sold the company•, assets tor lesi than 

their value at tha time of the 1811 relad on trust law princlplts to determine the meuura of 

damages on this basil. Ille Court affarmed the trial oourt's determination that the damages 

eQualld •the difference between the price for which the prnpeny w11 sold and tts fair and 

reasonable mark9t vekJ8 at the time gf the sal•. • Jsl. Id 44-415. 
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that the directors here have presumably been found liable for gross

negligence does not effect this conclusion Indeed the higher standard of

negligence for corporate directors reflects policy choice that directors

need greater latitude than traditional trustee policy which would be

counteracted by applying rescissory damages in this context

Second conclude that the Technicolor directors were not materially

influenced by any interest in the transaction In way analogous to the

trust cases where the court found breach of and applIed

rescissory damages remedy This inquiry is different although related to

the evaluation of directorlal selfinterest for purposes of rebutting the

business judgement presumption which was dealt with at length in the

earlier June 21 Opinion At stake In resolving this latter Issue Is purely the

degree of scrutiny to which boards decisions will be subject At stake

presently Is the scope of the boards liability Thus while the former issue

involves an evaluation of the circumstances that might plausibly or did

effect the boards decisionmaking the latter raises question of the

degree of actual misconduct by the director via via the shareholder

Thus at minimum persuasive evidence that the board was actually

motivated by interests other than those of the shareholders would be

necessary in my opinion to support rescissory damage award in this

context While this may arguably be departure from the broad view of

39
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that the directors here have presumably been found Hable for gross 

negligence does not effect this conclusion. Indeed, the higher standard of 

negligence for corporate directors reflect& a policy choice that directors 

need greater latitude then a traditional trustee, a policy which would be 

counteracted by applying resclssory damages in this context. 

· Second. I conclude that the Technicolor directors were not materially 

influenced by any interest In the transaction In a way analogous to the 

trust cases where the court found a •breach of trust" and applied a 

rescissory damages remedy. This inquiry is different, although related to, 

the evaluation of directorial self-interest for purposes of rebutting the 

business judgement presumption, which was dealt with at length in the 

earlier June 21 Opinion. At stake In resolving this latter issue Is purely the 

degree of scrutiny to which a board's decisions will be subject. At stake 

presently Is the scope of the board's liability. Thus, while the former issue 

involves an evaluation of the clrcumste1nces that might plausibly or did 

effect the board's decisionmaking, the latter raises a question of the 

degree of actual misconduct by the director vis a vis the ahareholder. 

Thus, at a minimum persuasive evidence that the board was actually 

motivated by interests other than those of the shareholders would be 

necessary, in my opinion, to support a resciasory damage award in this 

context. While this may arguably be a departure from the broad view 0f 
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trustees duty of loyalty taken by some courts It is in my opinion

consistent with the core idea of these and other trust Q5h all

events find It appropriate to apply less severe rule for corporate

directors than might be applied to traditional trustee for the reasons

discussed above

conclud that there is no cogent evidence that the Technicolor

Board In any material respect put their interests ahead of the shareholders

negotiating the sale of the company While in classic deal
transaction the fact that director gained direct and compelling benefit

from the deal would support strong inference that selfinterest actually

Influenced his behavior this is not the case in an armslength merger such

as this one Here the benefits received by minority of the board are

much less compelling have already stated my conclusion that with the

exception of Mr Sullivan and potentially Mr Ryan none of the other

na the court awarded rescIssory damages agaMat two of three trustees

who supervised the itionhof the iwh Estate One of the trustees held liable was
director of the acquiring corporation the other had art employment contract with it The

third trustee who was merely negligent was only held liable for outof pocket damages
This case in my opinion demonstrates the point that an award of rescissory

demaqes Is predicated upon the Ides that trustees selfinterest actuefly lQhis

decision Not only ware the trustees selfdealing in the classical sense which aupports

strong Inference that their judgement wee corrupted but the Rothko estates paintings were

sold at dramatically undervalued price Ttnss the court had evidenc that the

circumstances were such that the directors duty to the fQwere significantly in

confbct with his selfInterest and that the transection was under

iQst with the conclusion that the lractuelly pursued his sellInterest in

negotiatIng it

40
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a trustee's duty of loyalty taken by acme courts, lt Is in my opinion 

consistent with the core idea of these, and other trust cases. 18 In all 

events, I find it appropriate to apply a less severe rule for corporate 

directors than might be applied to a traditional trustee, for the reasons 

discussed above. 

· I conclude that there is no cogent evidence that the Technicolor 

Board, In any material respect, put their interests ahead of tha shareholders 

negotiating the sale of the company. While in a classic self-dealing 

transaction, the fact that a director gained a direct and compelling benefit 

from the deal would support a strong inference that &elf-interest actually 

influenced his behavior, this is not the c~se in an arm's-length merger such 

as this one. Here, the benefits received by a minority of the board are 

much less compelling. I have already stated my conclusion that with the 

exception of Mr. Sullivan, and potentially Mr. Ryan, none of the other 

' 
1•1n Rothko, il,IU, the court awsrdcd resclaaory damages against two of th, .. trustees, 

who supervised the dlapoaition of the Ro1hko Eatate. One of the trusteu held liable was a 

director of the acquiring corporation. the other had an employment contract with It. The 

third tru8tee, who was merely nagligent, was only held liable for olJt-of-pocket darnagea. 

This cue, in my opinion, demonstrates the point that an •ward of reKissory 

damaues is predicated upon the idea that • trustee·• self•interen actually poftuted his 

dec;ilign. Not only were the trustees self-dealing In the cl•ssical sense (which auppcrta a 

strong inf•,.,,ce that their judgement was oorrupted), but the Rothko estate' a paindngs were 

sold at a dramatically undervalued price. Thus, the court had evidence that (1) the 

circumstances were such that the dlractor's duty to the benefidariH were significantly In 

conflict with hi& aetf•lnterut and (2) that the transaction wes lmpl•mented under terms 

conlist1r1t with the conclu1lon that the director actually pursued his self-Interest in 

negotiating It. 
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Technicolor directors labored under conflict of interest which would have

been material to reasonable person On this remand further conclude

here that there is no persuasive evidence that any of the directors were

in fact materIally influenced in their negotiations by any selfInterest they

may have had Good evidence of this Is the armslength nature of the

negotiations themselves which commenced at proposed deaf at 15 per

share and gradually climbed to the deal price of 23 per share Also

significant Is the powerful evidence that the price paid by MAF was fair

that the directors did in fact successfully promote the interests of the

shareholders Thus unlike there is here no powerful empirical

evidence to show that the directors Judgment was in fact tainted as

borne out by an inadequate price

Finally while the boards failure to adequately canvas the market

may arguably be consistent with the idea that they were committed out

of selfinterest to the transaction with Perelrnan do not make this

inference First of all it makes no economic sense given the lngs
of Mr Kamerman end Q2Sh Moreover the board made this

decision on the advice of experienced corporate 2Sh They thought

found earlier the argument that Karnerman had dominant kiterest as an officer

in his contract is utterly unconvincing and was rejected

2I 20h
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Technicolor directors labored under a conflict of interest which woutd have 

been material to a reasonable person. On this remand I further conclude 

here that there is no persuasive evidenee that any of the directors were, 

in fact, msterlally influenced in their negotiations by any self-interest they 

may have had. Good evidence of this is the arm's-length nature of the 

negotiations themselves. which commenced at a proposed deal at $, 5 per 

share, and gradually cllmbed to the deal price of $23 per share. Also 

significant Is the powerful evidence that the price paid by MAF was fair -

that the directors did in fact successfully promote the interests of the 

shareholders. Thus, unllke Rothko. there is here no powerful empirical 

evidence to show that the director's Judgment was in fact tainted, as 

borne out by an inadequate price. 

Anally, while the board's failure to adequately canvas the market 

may arguably be consistent with the idea that they wara committed, out 

of self-interest, to the transaction with Perelmen. I do not make this 

inference. First of all it makes no economic senae given the stockholdfngs 

of Mr. Kamerman· and Bjorkman.20 Moreover, the board made this 

decision on the advice of experienced corporate counsel. 11 They thought 

20 Al found earlier the argument that Kamerman had a dominant i'ltcrest as an officer 

In his contract is uttetty unconvincing and was rejected. 

21,§u pp.1Pr20 IWR[l, 
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they had negotiated good transaction for the shareholders and did not

want to take steps which might jeopardize it No improper motive insofar

as the evidence suggests underlay this decision in my opinion the record

strongly supports finding that the directors were motivated by the best

interests of the shareholders in negotiating the transaction with MAF

Under all of the circumstances no award of rescissory damages

would be appropriate in my opinion

tW

The only remedy to which the plaintiff could be entitled is an award

of its outofpocket loss caused by the directors found breach of duty In

order to make such an award the court would have to conclude that there

was some creditable basis in the evidence to find that price higher than

23 per share was reasonably likely to have emerged if the directors had

sought it out The balance of the evidence is Inconsistent with such

conclusion however On the contrary there Is evidence preponderance

that the price was full and fair

In this regard plaintiffs reliance on Mr Torkelsons valuation of the

company to calculate the price the board would have achieved absent

breach of duty Is misplaced First this valuation was rejected in the

appraisal opinion as distorting the actual value of the going concern While

the appraisal value is different than the sale of the firm value Mr
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they had negotiated a good transaction for the shareholders, and did not 

want to take steps which might jeopardize It. No improper motive, insofar 

as the evidence suggests, underlay this decision. In my opinion, the record 

strongly supports a finding that the directors ware motivated by the best 

interests of the shareholders In negotiating the tr•naaction with MAF • 
• 

· Under an of the circumstances, no award of rescissory damages 

would be appropriate, In my opinion. 

• • • 

The only remedy to which the plaintiff could be entitled Is an award 

of its out-of-pocket loss caused by the directora' found breach of duty. In 

order to make such an award the court would have to conclude that there 

was &ome creditable basis In the evidence to find that a price higher than 

$23 per share was rea1onably likely to have emerged if the directors had 

sought it out. The balance of the evidence is inconsistent with such a 

conclusion, however. On the cont~ry, there i& evidence (a preponderance) 

that the price was full and fair. 

ln this regard, plaintiff's reliance on Mr. Torkelson'a valuation of the 

company to ealculate the price the board would have achieved absent a 

breach of duty ls misplaced. First, this veluatlon was rejected in the 

appraisal opinion es distorting the actual value of the going concern. While 

the appraisal value is different than the sale of the firm value; Mr. 
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isons testimony is no less flawed in this setting than in that one

Second opinion evidence unsupported by some evidence that bidder

would actually have been intercsted in paying such price provides frail

and here inadequate support for damage award Moreover plaintiffs

expert created estimates that were so radically at odds with NYSE maricet

values that even considering the addition of control premium they strain

credulity to well past the snapping point For the foregoing reasons

conclude that defendants have satisfied their burden of showing that their

breach of duty resulted in the Technicolor shareholders its receiving no less

consideration for their Technicolor shares than they would otherwise have

now turn to an attempt to follow the Supreme Courts directions

with respect to the Technicolor boards independence and disinterest

summarized at page 366 of Its reported opinion ArM revisit the issue of

what standard should be applied to determine whether an Individual

director is interested in transaction Next address the test determining

whether the board as whole has been tainted by the existence of one or

more interested directors Finally consider the effect if any the

Technicolors charter provision requiring directorial unanimity has upon the

duty of loyalty As is clear from what has already been said this analysis
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Torkelson's testimony is no less flawed in this setting than in that one. 

Second. opinion evidence, unsupported by some evidence that a bidder 

would actually have been interested In paying such a price. provides a frail, 

and here inadequate, support for a damage award. Moreover plaintiff's 

expert created estimates that were so radically at odds with NYSE market 
, 

values that even considering the addition of a control premium, they strain 

credulity to well past the snapping point. For the for•golng rea.sons, I 

conclude that defendants' have satisfied their burden of showing that their 

breach of duty resulted in the Technicolor shareholders its receivtng no less 

consideration for their Technicolor shares than they would otherwise have. 

v. 

I now turn to an attempt to follow the Supreme Court's directions 

with respect to the Technicolor board's independence end disinterest, 

summarized at page 366 of Its reported opinion. Flret I revisit the issue of 

what standard should be epplied to determine whether an individual 

director is interested In a transaction. Next I addre11 the test determining 

whether the board as a whole htts been tainted by the existence of one or 

more interested directors. Finally, I consider the effect, if eny, the 

Technicolor's charter provision requiring directorial unanimity has upon the 

duty of loyalty. As Is clear from what has already been said, this analysis 
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continues to lead ma to the fundamental fact which do find that large

iQty of the board of Technicolor was disinterested and independent

with respect to this transaction and those two directors one of whom had

disclosed conflict and one of who was assumed to have conflict who

did not vote did not dominate or manipulate the process of board

consideration iet inQ IV

Del Supr 637 34 1993h

Materiality of Claimed Interest

The Supreme Court affirmed that not every financial interest in

transaction that is not shared with shareholders would necessarily be

sufficient to trigger application of the entire fairness form of Judicial

review 634 A2d at 363 Thus materiality of any such interest Is

conceptually necessary but perhaps practically Infrequent step In an

analysis of whether board decision is to be reviewed under the business

judgment format or under an entire fairness structures The June 21

Opinion analyzed the materiality of claims of conflicting interest of the five

of the nine Technicolor directors who arguably had such an Interest

June 21 Ini at 2736 Th standard applied by this court had been

the objective reasonable person standard

44
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continues to lead me to the fundamental fact, which I do find, that a large 

majority of the board of Technicolor was disinterested end independent 

with respect to this transaction and those two directors, one of whom had 

a (disclosed) conflict and one of who was assumed to have a conflict f who 

did not vote) did not dominate or manipulate the process of board 

consideration . .S.U Paramount Communication. Inc, v. ovc Network, Inc .. 

Del. Supr., 637 A.2d 34 (1993). 

A. Matarlallty of Claimed Interest 

The Supreme Court affirmed that not every financial interest in a 

transaction that is not shared with shareholders would necessarily be 

sufficient to trigger application of the entire faimess form of Judicial 

review. 634 A.2d at S63. Thus materiality of any such int•rest Is , 

conceptually necessary (but perhaps practically Infrequent) step in an 

analysis of whether a board dec(slon is to be reviewed under the business 

judgment format or under an entire fairness structure. The June 21 

Opinion analyzed the materiality of claims of conflicting interest of the five 

of the nine Technicolor directors who arguably had such an Interest. lSu 

June 21 Opinion at 27-36). The standard applied by this court had been 

the •objective,• reasonable person standard: 
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iaQl In this setting refers to cialh interest that in

the circumstances created reasonable probability that the

Independence Of the judgment of reasonable person In stch

cWoumstances could be affected to the detriment of the

shareholders generafly

With respect to the standard to Judge whether directors financial

interest is material the Supreme Court stated that the shuse of

the reasonable person standard Is unhelpful and Indeed confusing

Thoref ore we reject its use in resolving whether evidence of director self

interest is sufficient to rebut the 634 A2d at 364 The Supreme

Court did not inform this court of the proper test to be applied rather it

remanded the point for further consideration

The rejected test for material conflicting interest is objective as

lawyers use that term referring not to the effect that financial interest

had or would have on the particular party who may have eccentric

characteristics but to the effect that one would expect such an interest

to have on hypothetical reasonable person ins485

US 224 231 1988 Industries 426 US

438 44952 1976 adoptIng reasonable test of Ity
in federal disclosure context One possible alternative to this reasonable

person test would be an actual person test of materiality focusing on

the effect of the financial in fact had on the actual director in

question Under such test of materiality the court would be required to

RC\.BY:WACHTELL LIPTO:\ 
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•Meterial• in this $9tting refers to a financial interaat that in 

Iha circumstances creetld a reasonable probability that the 

Independence of the Judgment of • reasonable person In such 

ciroumaances could be affected to the detriment of the 

shareholders generany. 

WACHTELL LIPTO'~-~-

With respect to the s.tandard to Judge whether a director's financial 

interest is materiel the Supreme Court stated that •the Chancellor's use of 

the. reasonable person standard Is unhelpful and, Indeed. confusing. 

Therefore we reject its use in resolving whether evidence of director self

interest is sufficient to rebut the rule.• 634 A.2d at 364. The Supreme 

Court did not inform this court of the proper test to be applied; rather it 

remanded the point for further consideration. 

The rejected test for a material conflictir"lg interest is objec:tive (as 

lawyers use that term), referring not to the effect that e financial interest 

had or would heva on the particular party, who may have eccentric 

characteristics, but to the effect that one would expect such en interest 

to have on a hypothetical •reasonable person.· Cf. Basic v. l,,evinson. 485 

U.S. 224,231 (1988); ISC lodu1trles Inc. Y, North'ftlY. Inc .• 428 U.S. 

438. 449-52 (1976) (adopting •reasonable shareholder• test of materialtty 

in federal disclosure c:ol"text). One possible alternative to this •reasonable 

person• test would b• an •actual person• test of materiality, focusing en 

the effect of the financial Interest in fact had on the actual director in 

question. Under such a teat of materiality the court would be required to 
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determine oat how or whether reasonable person the same or similar

circumstances of exercising corporate responsibility would be affected

by financial interest of the same sort as present in the case but whether

this director in fact was or would likely be affected If the rejection of

reasonable person standard to be confirmed then suppose that such

particularized or subjective test would be the most likely alternative

Logically application of particularized orsubjective test rather than

the more widely used reasonable person standard to the question of the

materiality of director Interest might lead to different result then that

reached under the objective test only if the individual director that Is the

subject of the analysis is shown by the evidence to have some special

characteristic that makes him or her especially susceptible to or immune

to opportunities for self enrichment or If there Is persuasive evidence that

he or she In fact behaved differently sh this instance than one would

expect reasonable person in the same or similar circumstances to act

In my opinion sufficient evidence does not exist in this record to support

such conclusion with respect to any of the Technicolor directors

previously found not to have had material self interest in this transaction

The June 21 OpinIon set forth the grounds leading to the conclusion

that no director other than Mr Sullivan could be found to have material

conflict of Interest with respect to the MAF transaction As to Mr Ryan

46
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determine nm how or whether a reasonable peraon in the same or simiJar 

circumstances of exercising a corporate responsibility would be affected 

by a financial interest of the same sort as present in the c,se, but whether 

1bil director in fact was or would likely be affected. If the rejection of 

r&iilsonable person standard Is to be confirmed. then I suppoee that such 

a particularized (or subjective) test would be the most likely alternative. 

Loglcally, application of a partlcularizad or subjective test rather than 

the more widely used reasonable person standard to the question of the 

materiality of director Interest might lead to a different result then that 

reached under the objective test only if the individusl director that Is the 

subject of 1he anelysis is shown by the evidence to have some special 

characteristic that makes him or her especially susceptible to or immune 

to opportunities for self enrichment or If there Is persuasive evidence that 

he or she in fact behaved differently in this instance than one would 

expect a reasonable person in the aame or similar circumstances to act. 

In my opinion sufficrent evidence does not exist in this record to support 

such a concluslon with respect to any of the Technicolor directors 

previously found not to have had a material self interest in this ttansactlon. 

The June 21 Opinion set forth the grounds leading to the conclusion 

that no director other than Mr. Sullivan could be found to have a material 

conflict of Interest with respect to the MAF transaction. A5 to Mr. Ryan 
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concluded that there was no persuasive evidence of promise or

understanding that he would profit from an MAF takeover it was

apparent that he and Kamerman had poor relations and concluded that 9t

is unknowable whether his judgment was affected by his dislike for Mr

Kamerman Applying en objective test assumed for purposes of

argument that he was subject to material conflict June 21 Opinion at

34 n8 The evidence with respect to Mr Kamermans

various interests as substantial shareholder as CEO as director etc

Is reviewed in this courts earlier opinion and the conclusion reached that

looking at them together cannot conclude they created any

significant incentive for Mr Kamerman not shared by other shareholders

to promote sale of the company or sale of the company to MAF In

particular June 21 Opinion at 31 There is no evidence in the record

that persuades me that if one asks the particularized question whether

these various interests in fact interfered with Mr Kamermans seeking to

got the best possible transaction for the Technicolor shareholders one

could reach the opposite conclusion than that reached under the test

employed in the June 21 Opinion

conclude similarly with respect to each of the corporate directors

treated in this courts opinion analysis of actual Interference with the

RC\ BY : WACHTELL LI PTO:\ : I 0- I 0- 94-
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I concluded that there was no persuasive evidence of a promise or 

understanding that he would profit from an MAF takeover. It was 

apparent that he and Kamerman had poor relatlons and I concluded that •it 

is unknowable whether his Judgment was affected• by his dislike for Mr. 

Kamerman. Applyil"lg an objective test, I assumed for purposes of 

ergument that he was subject to a material conflict. (June 21 Opinion at 

34). .SU n.8 1upra. The evidence with respect to Mr. Kamerman's 

various interests (as a substantial shareholder, as C.E.O. as director, etc.) 

Is reviewed in this court's earlier opinion and the conclusion rei,ched that 

"looking at them together, I cannot conclude that •.• [they] created any 

significant incentive for Mr. Kemermen not shared by other shareholders 

to promote sale of the company or sale of the company to MAF in 

particular.• (June 21 Opinion at 31 ). There Is no evidence in the record 

that persuades me that if one asks the particularized question whether 

these various Interests In fact interfered with Mr. Kamarman•s seeking to 

get the bast possible transaction for the Technicolor shareholdel"I one 

could reach the opposite conclusion than that reached under the test 

employed in tha June 21 Opinion. 

I conclude similarly with respect to each of the corporate directors 

treated in this court' 1 opinion; analysis of actual Interference with the 
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directors good faith judgment seeking the shareholders best benefit does

not produce different result than does the reaaonable person analysis

In candor this is unsurprising On the contrary if judge employing

reasonable person standard concluded that in fact directors judgment

affected by factor or Interest jpt have affected

reasonable It would be surprising If he would conclude that

nevertheless there was no material conflict The advantage of the

reasonable person standard is that it does not cell upon the court to

evaluate the effect of eccentricities but leaves the question of materiality

as an objectivC matter But if the evidence shows that an

immaterial conflicting interest did have significant Impact on the

particular directors in question there is room in the prong

of the analysis to give that fact disqualIfying effect insofar as that

director is concerned and one would expect trial court to avoid obvious

injustice by doing so Thus while the June 21 Opinion spoke in terms of

reasonable person and did not express that in fact these claimed

interests did not interfere with process to achieve stockholders welfare

that was my belief

In its opinion the Supreme Court stated

. 
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directors· good faith judgment seeking the shareholder's best benefit does 

not produce a different result than does the •reasonable person• analysis. 

In candor this Is unsurprising. On the contrary if a judge employing 

• reaaonable person standard concluded that in fact a director'& judgment 

~ affected by a factor or lnterast that would aot have affected a 

reasonable person. it would be surprising If he would conclude that 

nevertheless there was no material conflict. The advantage of the 

reasonable person standard is that it does not call upon the court to 

evaluate the effect of eccentricities but leaves the question of materiality 

as an •objective• matter. But if the evidence shows that an •objectlvery• 

immaterial conflicting interest in fact did have a significant impact on the 

particular directors in question there is room in the •independence• prong 

of the analysis to glve that fact a disQuallfylng effect insofar •• that 

director is concerned and one would expect a trial court to avoid obvious 

injustice by doing so. Thus while the June 21 Opinion spoke in terms of 

a •reasonable person• and did not express that in fact these claimed 

Interests did not interfere with process to achieve stockholder's welfare, 

that was my b11ief. 

•• 
In its opinion the Supreme Court stated: 

- 48 -



Rfl IQPToQh 959 6377 MCHTELL w8

Largely without explanation the Court Of Chancery concluded

that Sullivans finders while materially effecting his own
Independent business judgment was not material Interest

effecting the transaction overal because the board had

approved the transaction after Sullivans Interest had beenisIonh may arguably sustain this itt
351 at 222 Unfortunately neither the

cowt below nor the parties have brought section 4Q Into

their reasoning or analysis

Co lec lnc Del 834 A2d 345 365 1994

The Court then directed this court that

Those requiring resolution on remand relating to the

duty of loyalty are the precise standard of proof required

under the second part of the materiafity standard ni n32
the ltQof such standard under Delaware

law and the relevance of tQi

at 366

In referring to the second part of the materiality test the Supreme

Court was referring to the view expressed in the June 21 Opinion that not

every material selfInterest of single director for example would

necessarily shift to the director defendants the burden to prove the entire

fairness of transaction and expose them all to equitable remedies If In

retrospect the transaction did not appear to be at fair price Again this

Court assumed that this was standard doctrine For example In th recent

case the Supreme Court noted In passing that

where actual selfinterest is present Es
sUh pnQUh court wlU apply even more

exacting scrutiny to deterrrdne whether the transection

enSely fair
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La,gety without explanation, the Covrt of Chancery concluded 

that Sulivan'• finder's fee, while materiellv 1tfectlnQ his own 

independent busineaa judgment, wa1 not• material Interest 

effecting the tJ11nuction overd becauu 1he bOard hed 

approved th• tran&ae;tion after Sulltvan's lnterut "-d been 

dildosad, SKtlon 144(a) may arguebty aum1n thia fitl(lng. 

Ill EH!lller. 3&1 A.2d at 222. Unfonunately, neither the 

coun below nor the partiet have brought HCtion 144-<a> Into 

their reasoning or enalysls. 

Cgde & co. y, Technicolor. Inc,, Del. Supr., 634 A.2d 345, 365 (1994). 

The Court then directed this court that: 

.Id, at 366. 

· lhot• Issues requiring resolution an remand reldng to the 

duty of loyalty are: (1) me precise standard of proof required 

l.n:fer the ucond part of the materielitY standard <au. n.32 

IJ,IIO); (2) the legltimaoy of such I stenderd under Delaware 

law and the relevance of section 144(1); .•. 

,. 

In referring to the second part of the materiality test the Supreme 

Court was referring to the view expressed in the June 21 Opinion that not 

every material self-Interest of a single director (for example) would 

necessarily .shift to the director defendants the burden to prove the entire 

f aimess of a transaction and expose them all to equitable remedies If, In 

retrospect, the transaction did not appear to be at a fair price. Again, this 

Court assumed that this was standard doctrine. For example, In the recent 

~ case the Supreme Court noted In passing that: 

where actual 1elf-interest is present l!lsS Affects • maJoriJy Qf 

dlnmlPCF apprgvfng • tCOOIICilfpn. a court wlU 1pply even more 

execsting scrutiny tu determine whether the transaction is 

.,tlre1y fair. 

- 49 -

-- .,, ..... ., 



fQ
609497 ph Qg

iQjat Del Supr 63

A2d 34 42 ne 1993 citing and Del

Supr 326 1376 1993 all events this court concluded

that under the circumstances present this case Mr Sullivans materiel

self interest in the transaction or Mr Ryans assumed conflicting interest

did not itself authorize the shifting and enhancement of burdens that the

Delaware business Judgment rule contemplates

The Supreme Court has remanded the case in part for further

consideration of what it called the second step of the materiality

question For clarity suppose It may be helpful to limit the term

materiality to the question whether claimed financial interest of

director is such as to have actually under the required subjective test of

materiality Interfered with the directors exercise of her business

Eh Once one or more directors are seen as having material

interest in the transaction adverse to the corporation or Its shareholders

the question whether such interests hAS the effect of Invoking the

burdens and remedies of the entire fairness test might perhaps be referred

to by another tide such as the instrumentality the dominance or the

significance issue By whatever name the issue Is identified the central

the rejected objective or reasonable person standard of course the test would

be formulated somewhat differently

RC\ '2~':~~C~TELL_!--_lf'JO:\ -··· :_I_Q-1.Q-.~ :to:00A\1 : ________ 609 497 6577• 
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Paramount Ccmmunicatjons, Jnc. v, QVC Network. Inc .. Dal. Supr., 637 

A.2d 34, 42 n.9 ( 1993) (citing Weinberger and l3flxon v. Blackwell, Del. 

Supr., 328 A.2d 1368, 1376 (1993)). In ell events, this court concluded 

that under the circumstances present ln this case Mr. Sullivan's materiel 

self interest In the transaction (or Mr. Ryan's assumed conflicting interest} 

did not itself authorize the shifting and enhancement of burdens that the 

Delaware business Judgment rule contemplates. 

The Supreme Court hes remanded the case, In part, for further 

consideration of what it called the •sacot'ld step• of the materiality 

question. For clarity, I suppose It may be helpful to limit the term 

•materiality• to the question whether a claimed financial interest of a 

director is such as to have actually (under the required subjective test of 

materiality) interfered with the director's exercise of her business 

judgment.22 Once one or more directors are aeen as having a material 

interest in the transaction adverse to the corporation or its shareholders, 

the question whether such intereat[s] has the effect of Invoking the 

burdens, and remedies of the entire fairness test might perhaps be referred 

to by another title, such as the •instrumentality,• the •dominance,• or the 

•significance• Issue. By whatever name the issue Is identified, the central 

22\Jnder the r•Jected •objecdve• or reasonable person standard of course the test would 

be formulated somewhat dltferen1fv. 
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Inquiry is the same Has the presence of the found material self interest

of one or more directors on the board that acted upon transaction so

infected or affected the deliberative process of the board as to disarm the

board of its presumption of regularity and respect and cast upon the

directors the burden and the heightened risks June 21 Opinion atp

25 of the entire fairness form of judicial review

In my opinion financial interest in transaction that is material to

one or more directors less than majority of those voting is

for burden shiftng purposes or Is instrumental or under the

second part of the materiality standard when the interested director

or the board as whole or when the interested director

to 1oEe his in the transaction to the board an

reasonable board member would have regarded the existence of the

materIal interest as significant fact in the evaluation of the proposed

transaction In such circumstances the Interested director cannot plausibly

claim that the appropriate board procesaes upon which Investors are

required tQ place their trust functioned and thus he cannot plausibly claim

the benefits of the normal presumptions Such director would be

required to prove the entire fairness of the transaction and face the risks

of equitable remedies should he fail to do so In my opinion In such

circumstance the noninterested directors who am merely subject to the

51
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Inquiry is the same: Hae the presence of the found material self Interest 

of one or more directors on the board thet acted upon a transaction so 

infected or affected the deliberative process of the board as to disarm the 

board of its presumption of regularity and respect and cast upon the 

directors the burden (and the heightened risks, HI June 21 Opinion at p. 

25) of the entire fairness form of Judicial review. 

In my opinion a financial interest In a transaction that is material to 

one or more directors less then a majority of those voting is •significant• 

for burden shifting purposes (or Is •instrumental" or "materfal under the 

second part of the materiality standard") when the interested director 

controls or dominates the board as a whole or when the interested director 

falls to dlsc!ose his interest in the transaction to the board a.ml a 

reasonable board member would have regarded the existence of the 

material interest as a significant fact in the evaluation of the proposed 

transaction. In such circumstances the lntere1ted director cannot plausibly 

claim that the appropriate board processes upon which Investors are 

required to place their trust, functioned and thus he cannot plausibly claim 

the benefits of the normal presumptions. Sueh a director would be 

required to prove the entire fairness of the transaction and face the risks 

of equitable remedies should he fail to do so. In my opinion, In such a 

circumatance, the non-interested directors who are merely subject to the 
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domination of the controlling interested director or who are innocent

victims of the nandisclosure of an interest that is both material to an

Interested director and significant to the shdecision would also be

required to show the entire fairness of transaction if the corporation

does not or cannot avoid the contract but the particularities of the case

the directors good faith if present for example would be considered

were the court required to fix remedy with respect to such directors

0t

The Supreme Court has mandated that this court consider the

applicability of Ionh 144 of the General Corporation Law to the facts as

found As the Court noted the application of that provision was not

argued before this court That statute does not deal with the question

when will financial interest of one or more directors cast on the board

the burdens and risks of the entire fairness form of Judicial review Rather

it deals with the related problem of the conditions under which corporate

contract can be rendered vo solely by reason of director

interest These two problems when will director Interest replace

business judgment form of review with entire fairness form of review and

when are interested contracts not necessarily voidable are related in

that both focus upon an affect of action by an corporate

decision maker as construed by our Supreme Court recently

RC\ BY:"ACHTELL LIPTO\ ...... - ..... -- -- - ........ _ :_!_0,-1.Q-.~ ·10·01A\I · 
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domination of the controlling, interested director or who are innocent 

victims of the non--discloaure of an interest that is both material to an 

Interested director and significant to the board's decision would also be 

required to show the entire fairness of the transaction (if the corporation 

does not or cannot avoid the contract), but the particularities of the case 

(the directors' good faith if present, for example) would be considered 

were the court required to fix a remedy with respect to such directors. 

4t • • 

The Supreme Court hi,s mandated that this court consider the 

applicability of Section 144 of the General Corporetion Law to the facts as 

found. As the Court noted, the application of that provision was not 

argued before this court. That statute does not deal with the question 

when wlll a financial Interest of one or m0re directors cast on the board 

the burdens and risks of the entire fairness form of Judicial review. Rather 

it deals with the related problem of the conditions under which a corporate 

contract can be rendered ·un-voidable• solely by reason of a director 

interest. These two problems - when will a director Interest replace 

business judgment form of review with entire fairness form of review and 

when are interested contracts not necessarily voidable - are releted in 

that both focus upon an affect of action by an •independent" corporate 

decision maker. But as construed by our Supreme Court recently 
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compliance with the terms of Section 144 does not restore to the board

the presumption of the business judgment WIG it simply shifts the burden

to plaintiff to prove unfairness Lynch Communications

Del Supr 638 id 1110 1994

The Inquiry whether board is independent and disinterested etc

for purposes of determining whether it qualified for the business judgment

rule presumption is somewhat similarto this Section 144 analysis but it

cant be the same since the business judgment form of review analysis

inquiry must admit of the possibility that if there is no material

interference with the independence of the boards process that business

judgment review is possible

In all events the policy of Section 144 is highly consistent with the

approach the June 21 Opinion took It was found that the interest of Mr

Sullivan was disclosed and majority of the noninterested directors

approved the transaction in good faith 1991

1992 pocket part As to the assumed interest of Mr Ryan it is clear

under the language of the statute that the alleged hope of better

employment opportunities does not constitute the kind of interest covered

by Section 144

53
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compliance with the terms of Section 1 44 does not restore to the board 

the presumption of the business. judgment rule: It simply shifts the burden 

to plaintiff to prove unfairness. iii Katm v, Lynch Communications 

Systems. Del. Supr •• 638 A.2d 111 o (1994). 

The Inquiry whether a board Is Independent and disinterested, etc. 

for purposes of determining whether It qualified for the business Judgment 

ruJe presumption is somewhat similar to this Section 1 44 analysis but It 

can't be the same, since the business Judgment form of review analysis 

inquiry must admit of the possibility that, if there is no material 

interference with the independence of the board's process, that business 

judgment review is possible. 

In all events, the policy of Section 144 ia highlv consistent with the 

approach the June 21 Opinion took; ft was found that the Interest of Mr. 

Sullivan was disclosed and a majority of the non-interested directors 

approved the transaction in good faith. ii.ii 8 OIL~ 1144(a)(1) (1991, 

1992 pocket part). As to the assumed interest of Mr. Ryan, it is clear 

under the language of the statute, that the alleged hope of better 

employment opportunities does not constitute the kind of interest covered 

by Section 144. 
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The Supreme Court Inserted into the case what It took to be

further significant issue that neither the parties nor the court below has

addressed that is the relevance of Technicolors charter requirement of

director unanimity to the consequences of finding of director self

634 A2d at 365 The Supreme Court pointed to three issues

that it saw as possibly raised by this provision

If iQtyh Is required will one directors selfinterest or lack

of independence violate the requirement Do the provisions

of section 144 override charter requkemnt of unanimity

Does full disclosure of directors interest to an otherwise

disinterested board satisfy Technicolors unanimity

requirement

634 A2d at 366 footnote omitted ror the reasons sat forth below in

my opinion the answer to the first of these question is plainly no me

remaining questions thus need not be addressed

The Technicolor superrnajority provision required 95 stockholder

vote to approve merger with any entity holding 20 or more ofshstock on the record date for the merger vote Technicolor

Charter PX Art 102 The unanimity requirement to which the

Supreme Court referred is requirement that only unanimous board action

can amend or repeal the supermajority requirement The language

governing repeal of the supermajority provision reads as follows

, ' -
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c. 

The Supreme Court Inserted into the case what it took to be a 

•further significant issue that neither the parties nor the court below has 

addressed; that Is the relevance of Technicolor"a charter requlremant of 

director unanimity to the consequences of • finding of director sett• 
• 

interest• (834 A.2d at 365). The Supreme Court pointed to three Issues 

that it saw as possibly raised by this provision: 

If unanimity Is required, wm one director's 8df-interest or lack 

of independence violate the requirement? Do the provisions 

of section 144 override a charter requwamant of unan;mity 1 

Dou full diaclosure of • director's interest to •n otherwiH 

disinterested boerd satisfy Technicolor's unanimity 

requirement? 

634 A.2d at 366 (footnote omitted). For the reasons aet forth below, in 

my opinion the answer to the first of these question is plainly no. The 

remaining questions thus need not be eddressed. 

The Technicolor &upermajorlty provision raquired a 959' stockholder 

vote to approve a merger with any entity holding 20% or more of 

Technicolor'a etock on the record data for the merger vote. (Technicolor 

Charter (PX 1 ) Art. 1 0(2)1 The ·unanimity requirement• to which the 

Supreme Court referred Is a requiroment that only unanimous board action 

can amend or repeal the supermajority requirement. The language 

governing repeal of the aupermajority provision reads as follows: 
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No amendment to the Restated Certificate of Incorporation of

the Corporation shall amend alter change or repeal any of the

provisions of this Article Tenth les the amendment

effecting such amendment alternation Change or repeal shall

receive the aff lveh vote of the holde of at least ninetyfive

percent 95 of the outstanding shares of capital stock of

the Corporation entitled to vote in elections of directors

considered for of this Article one class

provided that and such

qtypercent 95 vote or oonsent shall not be required

for qQfQf alternation change or eQi
the stockholders the Board

of Directors of the ionl if all of such erectors are

nersons who would be gib to serve as

ctors within the meaning of 3hof this Article

Tenth

Art 105 emphasis added In order for directors to be qualified to

participate In the required unanimous board action the charter provides

only one criterion that must be met the directors must be persons who

would be eligIble to serve as Continuing Directors within the meaning of

paragraph of this Article Tenth

Paragraph provides

The term Continuing Director shall mean person who was
member of the Board of Directors of the Corporation elected

by the stockholders prior to the time that merger partner

acquired In excna of ten percent 10 of the stock of the

Corporation entitled to vote In the election of directors or

person recommended to succeeded ingh Director by

majority of Continuing Directors then serving on the Board

of Directors

Art 103

In this case the Technicolor board unanimously voted to emend the

supermajority voting requirement at the same meetIng at which it approved

the MAF deal Each director comprising the unanimous Board that

. ' . 
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No amendment to the Restated Certificate of lncorpomfon of 
the Cotp6ration shall amend, alter. change or repeal ,iny of the 
ptovisions of 1his Artlcle Tenth, unless the amendment 
effecting such amendment, atternation. Change or ntp•II shall 
recewe the affirmative vote of the holder of at laut ninetv-r.ve 
per1:ent (15") of the outataoding ahare1 of capital stock of 
the Corporation entitled' to vote in elections of dlreciors, 
considet6d for the purpoH1 of this Artiole Tenth u one claaa; 
provided that tbll RICIQCIPb s ahan nat apply ta. and ae.dl 
nin'ny.fiw percent (9!5") vote or consent wn not be required 
tor. any amandmlDJ:. altematton, c:henge or repeal · 
unanlrnouaty racomrncnckd IA lb• stockholders bv tbe BQaal 
of Direc;tolJ of SbO CPmoration if aJI of 1uch dfragg[I ltl 
Pl[IRDI who wpyld be elfglble to HCYI II •egmlnulng 
pirectpg• within the meaninQ of pana;reph·(3) of this Attict. 
Tenth. 

• 

(!Q. Art. 10(5)) (emphasis added). In order for directors to be qualified to 

participate In the required unanimous board action the charter provides 

only one criterion that must be met: the directors must be •persons who 

would be eliglble to serve as 'Continuing Directors' within the meaning of 

paragraph (3) of this Article Tenth." 

Paragraph (3) provides: 

The term •Continuing 0.-.ctor• shall mean • person who wes 
a member of the 8o•rd of Dlrect0rs of the Corpomlon elaetecl 
by the stockholders prior u, Iha time that (the merger ,artner) 
acquired In exc111 of ten percent n 0%) of the 1tock of the 
Corpomion entitled to vote In the election of directors. or a 
parson recommended to succee<Md • Continuintii Director by 
a majority of Con1inuirig Directors then serving on the Board 
Of Olreetora. 

(.hi. Art. 1 0(3)) 

In this case the Technicolor board un•nlmously voted to amend the 

supermaJorlty voting requirement at the same meeting at which it approved 

tha MAF deal. Each director comprising the unanimous Board that 
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recommended repeel of the supermajority provision met the charter

definition of Continuing Director Each was elected prior to

acquisition of oy Technicolor stock

While supermajority voting provisions are of course valid when

properly adopted they do represent an Intrusion upon what would

otherwise be the statutory norm of majority rule Partners IV

National ite Del Supr 582 A2d 923 1990

Navigation Inc Del No 9432 Allen Apr 24

1989 As such they should be strictly construed to afford ful effect to

their terms but should not be extended by liberal Interpretation

Plainly literal interpretation of the unanimity requirement shows

that it was satisfied in this instance No director voting at the October

1981 meetIng had been elected after MAF acquired in excess of ten

percent 10 of the stock of the Corporation Provisions in corporate

charter should receive literal and technical Interpretation in most

instances They are customarily drafted by experts who count on them

being respected in precise and literal way The issue to which the

Supreme Court directs our attentIon whether one who meets the

technical requirements of continuIng director should nevertheless be

regarded as noncontinuing director because he has disclosed

conflicting interest in the transaction is fully answered believe by the

, ' # 
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recommended repeal of the supermajority provision met the charter 

definition of a •continuing Director.• Each was elected prior to MAF'a 

acquisition of JJrt Technicolor stock. 

While supermajorlty voting provisions are, of course, valid when 

properly adopted, they do represent an Intrusion upon what would 

otherwise be the staMory norm of majority rule. Centaur Partners IV v, 

Natjonal Intergroup, Inc,. Del. Supr .• 582 A.2d 923 (1990); Rainbow 

Nayigatlon Inc. V, Yonge. Oel. Ch., c. A. No. 9432, Allen, C. (Apr. 24, 

1989). As such they should be strictly construed to afford full effect to 

their terms but should not be extended by liberal interpretation. 

Plainly a literal Interpretation of the unanimity requirement shows 

that it was satisfied in this instance. No director voting at the October 

1981 meeting had been elected after MAF "acquired in excess of ten 

percent (10%) of the stock of the Corporation." Provisions in a corporate 

charter ahould receive a literal and technical interpretation in most 

instances. They are customarily drafted by experts who count on them 

being respected in a praelae and literal way. The issue to which the 

Supreme Court directs our attention - whether one who meets the 

technical requirements of a continuing director ahould navertheless be 

regarded as a "non-continuing director· because he has a (disclosed) 

conflicting interest in the transaction, Is fully answered I believe by the 
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requirement that absent fraud or mutual mistake courts respect and

enforce the literal language of the constitutional documents of

Q2Q3S

VI

For the foregoing reasons conclude that the MAF transection was

in alt respects fair to the shareholders of Technicolor and that as

consequence neither the directors of the company nor the acquiring

company have any liability to plaintiff The case will therefore be

dismissed Defendants may submit an appropriate form of order on notice

Z3 element of the remand of the case directed this court to clarify the meaning
of sentence on page 63 of the June 21 OpInion This did 50 In submission of

January 1534 Thereafter on January 18 the Court effirmed the lngh that the

defendant directors did not breach their duty of disclosure ih failing to diadose

material selfInterest et Mr On reargument of that determination the Court affirmed

that conclusion but again remanded for court to further consider the question of the non
disclosure of Ryans lassumedi conflict of Interest in the light ofshCharter

requirement of diector unanimity As the conckaslon noted text is that that chsrger

requirement was fuRy compiled with cannot find in It matertal to construct disclosure

violation as plaintiff
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reQuirement that, absent fraud or mutual mistake, courts respect and 

enforce the literal language of the constitutional documents of 1 

corporation. 23 

VI. 

For the foregoing reasons I conclude that the MAF transaction was 

in all respects fair to the shareholders of Technicolor and that es a 

consequence neither the directors of the company nor the acquiring 

company have any II ability to plaintiff. The case wiJI therefore be 

dismissed. Defendants may submit an appropriate form of order on notice. 

23One 9'cment of the Initial remand of the case directed this court to clarify the meaning 

of a .-ntenoc on page 63 of the June 21 Opinion. ThiS coun did so In I aubmbsion of 

January 7, 1994. Therafter on January 18 the Court affirmed the •finding lhat the 

defendant director& did not breach their dotv at dllclo1ure ••• in tailing ta dfacloaa [any] 

material self·lntlreat (of Mr. Ryan]. On reargument of that determination the Cowt affirmed 

that conclusion but egain remanded for this court to further consldtt the question of the n0n

dlscl01un, of Mr. Ryan's luaumedl conflict of Interest In the light of •Tect1nlcolor"1 Chana, 

requiratn1nt of director unanimity,• M the conclusion lteted In text la that thlt charger 

requirement was fully complied wllh, I cennot find in It material to construct a disclosure 

violation as plaln1iff Heks.. 
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